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''Bakke and Beyond/'^a corrferfence ccfeponsored by'the Education Commis- 
sion of the States and th,e Justice Program of the'^'^en Institute, \oo^ plaqe 
on April 26,Mfl7§, in W9sWngton,i3.C. The participants confronted the fads ^ ^ 
and implication^ of what /one of ttiemr called the hiost^imgort^nt'issOe for 
higher education that has ever ^ome before the Suprehie Court oT the Unjted" 
States. ■ ' . . , l'' ' ' ■ i 

The Is^e, of course, is/the constitutionality of £f0ecial admissions^^rogranrs 
for minprity applicant^, The cqUrt's decision on the Bakke case witt have a 
profognd^>np3Ct on at! in^ltutions of higher education In which there 
A'bstantially more applicants than places and where ^effbrt has been made 
to enlarge the' number of minority registrants by giving ^me. kind cf 
preference to ^uch "applicants. \. ' , ; 

This bopktet' offers some paiiers ^rf remarfss delivered at the^ conference, ih 
the hope that they, may t)e usefut'.to educators, political leadei^ and^others 
who are struggling to firftftfie right course in a difficult area of social policy. 



NOTB: On June 28, 1978, the\Suprerae Court of the United States 
handed down Its decisjon in the Ba^cke iase. Notes on this decision 
are found in Appendix IN. We are indebtesl to Newsweek, Inc, and 
The New^York Times^ompan/t6r permitting reproductton of their 
material- ^ " ' " * ' 
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Introduction 



However the U.S. Suprjeme Court rules* on the Bakke c&se, we are left with 
the basic need to malce higher education accessible to minority students. If 
Qur traditional approaches are not effective, or if they are illegal, then we * 
must find oth^rs^ We must deveipp' strategies that are legal and contribute to 
the attainri>ent of our long*sought objective of equality. We must continue 
our efforts to provide opportunity to those who h^e been denied it in the' 
past " ■>'i*, . ^ ^ ^ ^ 

Discrimination has beep with us for a long time. No matter how fervently we 
might seek its elimination, <t is tied into the warp and woQf of our lives 
not only in education or in admissions to professional schools. Some progress 
has been made H correcting the situation, but it often seems that began 
"a day lat^ and a dollar short." Educators atone capnot solve this national 
problem. Yet, be6ause of the crttifcal importance of education in the lives 
and « futures of people in this country, they have an obligation to play a 
major rote. 

We must review wtdi extraordmary care our current practices in higher* 
education. The "we" in this review should not be limited to admissions* 
officers or even the faculty senate, ^ut should include all those respon^ijble 
for providing institutions, programs and dollars, as well as those who* are 
affected directly by admissions policy — the students themsel\os, and 
minority group representatives In particular. We need lawyers and other, 
experts to^help us find ways to get something done, not to tell us why we 
can't do it We need to create understanding where it does not^currently 
exist 

There is nriuch misunde^rstanding pf what postsecondary institutions are 
trying to do to provide greater opportunity for peopie from minority groups. 
Working in a web of uhexamined beliefs, shjbbolelfts, traditions, circumstan- 
ces and an acceptance of things as they are, we need to correct the record, 
qrovide information and clearly show the advantage to^// of assartng the^full 
involvement and maximum contribution ;^6f all segments of society. We 
cannot do^this quickly or alorje. We,^need to form coalitions. Officials, 
organizations, associations and individual^ all have a role to play. We cnust 
agree on what can be doi\e and the strategies for accomplishing it. ■ 

As we proceed, we must avoid mechanistic approaches. It may sound simple 
to set up a lottery with a minimum <^i/atifylng level, for examjile, or td run 
admissions by jneans of appointments|by elected officials and others, or to 
establish contractual arrangements whei^by people ^e referred by other 
.a^ncies. But if we are looking for Access we Qeed to be realistic. We need 



to r^ognf?& 'what can be accomplished within the existing 
higher ed|fi9atjon institution? in this country. 



framework of. 



'Whatever the dourt decides^' we need the best ideas that can be generated by 
all of the interested parties. Only "by* proceedihg on this basis jean we make 
headway in oUr qu^ to provide equal oppomjntty^ for all i[t wilt not be 
easy, but"! befieve it can be done. ^ 
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An^6ven/iew Of the Bakke Case 
on<^ Its Possible Implications 



^ Robert. B, McKay 

Director, Program Justice, Society and the Individual 
Aspen Institute fbt Humanistic Studies 



The, Bakke case ^/toiore forn»Ily, Regents of the University of California 
(Davis) V. Allaft* Bakke — is the case with everything, or at least something 
for everyone. - - ' " , 

In the American constitutional lavr tradition, ipomentous^issue? are ofteo 
triggered by a smgle individual whojnay be almost forgottenMn the process^ 
Although the case technically tn^olv^ only the vali<)ity of denying Allan 
Bakke admission to medical school an 1974, ^ere is no assurance that he,, 
will get a final answe^in ^978, In effect, it has become a class action for the 
decision of liurge questions of ''constitutional Uw with a potential for 
• enormous'iimpact, on higher education and even biyond into other are^ of 
affirmative^ action! 

■ *■ 

The BoA/felcase is, not a perfect case for the .decision of those c^)mplex 
issaes. The emissions program at the University of California Medi<ial School 
at Davis was not typical of other speciaf admissions programs; indeed, in 
respects to Qe note4 it was extreme. Moreover, the'facts surrounding the 
particulair cas4 are not as, clear as one would like. Although the Bakke ^ase 
may not be tri^e ideal vehicle for deciding these vital questions of educatfonal 
Lai pojtcy, the U.S. Supreme Court has accepte'd the case for 
e decision will jprobably bear the .burden^ o£, fixing tfie 
which educational policy mUsfc-operate, 



and constituti' 
decision, and 
pf@rimeters with 



What^v^t £he decision, as to Allan' Bakke, the ripple effect of the proceeding, 
will be substantial\The natrow question of whether Bakke must be admitt^^ 
to 'medical school Will be overshadowed by the larger question .of whgt;her 
the admissions prograni at Davis ifb constitutionally valid or not, A ruling onj, 
the latt«r question will carry vast implications, fol^ prefer^tjal adifOis^ons 
piograms at all medical schools, law schools and 'other units of,pti]^he^ 
^education. The decisioia , almost inevitably have implications ,f(^i>'otheT 
affirmative action programs, including emj^loyment generally. • ' 

■ ^ * * ' 

What the Supreme Court ^ys ini Bakke also be stij^^^d fO|f^^I^va'nce to 
its 1954 decision in BrowtLv. Board of Bducniion; fcirlsiddirrg^goverti'ment- 
imposed segregation becauseXof discriminatory ihten^^d im^J]^- The new^ 
question is this: Did Brown\BS$uxe equal education opportunity through 
secondary school, only to have\the door closed at the cbjlege awSl^pJrofession- 
al school tevel for lack of suf£ici6jtrt education- attainment? * . 
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We must ask what the Court's answer wUl 
say of 'the American character- Racism, we 
know, persists in the United States. Can its 
impact :be limited by private voluntary ac- 
tion, as was the intent (^jftthte 'Davis Medical 
School,^ or does that effort, however #benign 
in purpose, Xin constitutionally deprive other 
Americans of the equal protection of the 
laws? In short; is it possible 'to begin the^ 
process of compensating for i>ast injustice 
without inflicting new injustice on persons 
innocent of any discriminatory practices? ^ 

Undei^tanding' of the issues in Bakke is^ 
impeded biy the use, of "code words 'and 
phrases to characterize adm^sions programs* 
to nTake them s^m relativelys^^ii^volent or 
relatively malev^nt. Consider "^o examples 
of the use of semantics, to cloud issue. * 

Firstj the admis^ons prc^iil.at ^Jem-Medi- 
cal School 1ias been charactertzetf by mends 
as /^affirmative action/' which' souh5^*be>^gn 
enough, and by foes as "reverse discrirfti 
tionj*' which sounds pretty bad. in betw^eef 
are the more neutral (and »probably more 
accurate) descriptions of "minority-sensitive 
admissions,*' **sp,ecial admissions" and **pref- 
erential admissions/' 

-^cond, the program at Daftds is sometimes 
described as a "quota" system, a term carry- 
ing historic connotations hi discrimination 
on grounds of religion, race, sex and ethnic 
background. The same program ii^described 

* by its supporters as a system of "goals and 
timetables/' the phrase oft^ used in federal- 
ly mandated programs of affirmative actipn. 
In factj a number of the arnicas curiae briefe 
on behalf of the Univeiisity of California 
affirm their disapproval of quotas, but pro- 

^ claim this a, system of goats, What both^ 
descriptions have m common is an ingredient 
of numbers of minority students whose^ad- 
'/mission^ is sought to redress a past and 
continuing imbalance. 

The Facts of the Bakke Case, In view of the 
semantic corilusion that surrounds Bakke, il 
is time to st^ as objectively as possible the ' 
central facts bf the case, Ai\Bi\ Bakke re- 
, ceived a "degree in mechanical engineering 
from the UpiveWty of Minnesota in 1962, 
After graduate study there and service in the ' 



United States Marine Corps, he completed a 
master's degree in mechanical engineering at 
Stanford University in 1970,. By 1972 he 
had completed the prerequisites for medical 
' School, ' 

In 1972 Allan Hakke applied for admission 
to two medical schools and was rejected by 
both. In 1973 he applied to* and was reject- 
► ed by, 11 medical s<jhools. In 1974 Davis 
turned down his second a^^ppticatic/n^ to t!hat 
* school despite the fact that his prelaw 
school grade point average (QPA) and his 
Medical doUege Admission 1% (MCAT) 
scores were higher than most or all the 16 
minority appli<?ants who were accepted, ^ 

t 

The IJ^avis Program for^medical school admis- 
sions operated on two ^levels, In^^a class of 
100 the general admissioni^^grggram made 
t decisions for 84 places, based on a complex 
formula of CPA, MCAT, interviews and even 
some preferences based on geography or 
olher special factors. Although race and eth^ 
nic background were not taken into conoid- 
.eration, sfeveral i^iinority. students were ad- 
mitted in 1974 as part of the gpneral admis- 
sions program. 



The Task Force Frogramj separately adminis- 
ered, was ostensibly a program to select 16 
disadvantaged" applicants. In practice, the 
jaces were almost invariably awarded appli- 
ants of minority race or specified ethnic 
background. ^ 



When Allan Bakke was denied admission to 
Davis in 1974, he sued in the California 
state courts,^ alleging violation of the equal 
protection clause of the 14th amenclment to 
the United States Ccsnstituti^nj "a *similar 
provision in the California Constitution and 
title VI of the Civil Rights Act of 1964, 
which bars discrimination' on grounds of 
race, sex or religion in federally assisted 
programs, ' ► 

The trial court upheld Bakke's claim on all 
^ the ground^ he had urged, but conditioned 
his admission on proof that he would have 
been admitted if there had been no Task 
Force <^ Program, The Supreme Court of Cali- 
fornia also held the Davis program invalid as 
a violation of the United States Constitu- 
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tion, but# without reference to the state 
constitution or federal statute, Significantly, 
i^ shifted the bunlen of proof on the'^mis- , 
sion decision &om Bakke to the university, 
onleilng his allmission unless the university 
could establish that he would not haye been 
admitted if there had been no Task Forc^ 
trogram- 

When the university conceded that it could * 
not h^eet that challenge* the California Su- 
preme ^Court ordered Allan Baktce admitted. 
That Older was stayed by the Supreme Court 
of the United States in agreeing to review the 
case in a brief order in February 1977. The 
case was argued in^ October 1977. Soon 
thereafter the Court asked for additional 
briefs on the applicability of Title VI of the 
Civil Rights Act to the case. Following the 
filing of those briefs a decision is expected 
before the end of the present term of the 
Court — sometime in June 1978. 

Meanwhile, the case has attracted the highest 
level of interest of any Supreme Court case in 
recent years. More than 50 briefs amici curiae 
were filed by early Jime'rI97T.'^ Additional 
briefs were filed when the United States 
subsequently entered th&.case in qualified 
support of the universit/ Tlie' United States 
brief argued that it is permissible for a 
university to adopt a "minority -sensitive" ^ 
, program, but that the record in this case was 
not sufficient to^ establish whether the Davis 
program met the recommended test or,trans- 
gressed the permissible. Accordingly, the brief 
asked the Court to remand the case to the 
California courts for further fac^finding. 

Points of Agreement. Although differences 
remain sharp as to the proper outcome of the 
Bakke case, there are a number of proposi-" 
tions not at issuer 

1. No one disputes the importance of the 
case. Higher education is generally recognized 
as, the gatekeeper to conventional success in 
the United^ States. If ways are not found to 
assure 4ninbrity group members access to 
higher education, including the professions, it 
'will be increasingly difficult to attain' the 
integrated society to which all aspire. 

2. Racism persists in th^ United States. Af- 
firmative efi6rts on the part of the private 
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and ttie public , sector are essential to the 
rooting out of discrimination on grounds of 
race orethnic background. 

3. Minorities are seriously underrepresented 
in higher education^ when measured in terms 
of their proportion of the total population or 
even when measured ^inst levels ^generally 
conceded to be desirable for racial and ethnic 
mix in'this country. ^ 

4. If even the present proportion of minpri- 
ties in selective institutions of higher educa- 
,tion is to be maintained^ some preference 
must be continued. The figures are very clear^ 
for schools of medicine^ law and engineerings 
for example^ that the percentage of minority 
students now in those schools (on the average 
8 to 10 percent), would decline ^ 50 to ^§ 
percent of present levels. ; 

} 

5. The admissions process is imperfect^ par* 
ticularly in placing princif/al reliance on such 
mechanical standards as test scores and grade 
point averages. Even though those factors are 
reasonably reliable in predicting performance^ 
particularly in ■ professional schools, there is 
no claim that they can [be \lied to predict 
posteducation success w a profession or in 
life. However the partioilar case is decided^ 
efforts should be redbuoled to find ij&w ways 
to test for determinatiqp^ perseverance^ abil- 
ity! to 'oveitJome obstacles (such as racial 
discriminati<^) and prp^pects for £^ice in 
tieeded sectors of the ectthomy. 

I 6. Finally^ io this roster of 'agreement, it is 
' { gener^ly acknowledged that Davis did^not 
" accept any applicants^ minority or majority, 
who were not qualified to perform' the level 
of work required at that school at that time. 
^ Similarly^ it would be a disser^ce to individ- 
^ uals'and to the need for educated profession- 
^ als to accept any iil^Jividual not qualified to 
coniplete the\presciabed c<!f1arse at Davis or 
any other institution of higher education. 

^ ^ Points of .Disagreement. .Despite the atteas of 
' agreement above identified, there remain im- 
portant differer^ces: 

1. fDoes,the Constitution permit taking race 
or ethnic background into account in admis- 
sions decisions? The debt^te*6n the Constitu- 
, tionsil' issue^ is fueled by the^fact that the 



pre cedents, point both ways. Brou;/i and some 
of' its prpgeny suggest a color-blind Constttu- 
" tion. But a- nui^ber of cases in the same line 
^ have permitted the use of race as a factor in 
determining the need for busing or the draw- 
ing of school district lines. Election cases and. 
e^lployrnent cases have also taken race into 
accTount for some purposes. The reality is that 
"a lawyer of average competence could write a ' 
rational constitutional argument either way. 
^ There is no controlling precedent on this new 
problem. 

2. Disagreement is sharp as to the workability 
of alternatives to preferential ^jdmission. The 
California Supreme Court acknowledged ar^ti-^ 
endo that there is a valid social purpose served 
by enlarging the proportion of minority medi- 
cal students, but said ^hat result could be 
accomplished by enlarging the size of medical 
schools, increasing recruitment efforts or giv- 
ing preference to the disadvantaged without 
regard to race: Proponents of special admis- 
sions reject each of these alternatives, arguing 
that classes cannot be, enlarged sufficiently to 
bring m significent numbers of minority 

. students; recruitment efforts are ^already sub- 
stantial, and the ''disadvantaged" criterion 
would principally produce more ^hite appli- 
cants. 

3. More speculative is the questioa as to whal^ 
impact ^ denial of preferential admission' 
would have on affirmative action programs 
add on race relations generally. Supporters of 
preferential admission^ fear that an adverse 
decision would also jeopardize affirmative 
action programs and predpitate racial strife as 
minorities came to believe that opportunities 
for access tj^ higher education and for ad^ 
vancement in emf)loyment were Sose^ to 
them. , 

The Three Most Common Questions About 
Bakke. It is of course not possible to offer a 
definitive answer "to any question until the 
Supreme Court speaks. But' It^is important to 

• \ ' ■ 



think about the future. Here are some specu 
lations, all of which will soon be overtaken 
the action of th^ Court. ' 



>Te tWe 



1. When will the tase b'^deQided? Before 
end of JiXne 1978 (unless the Supreme Cou^ 
puts it over for re^rgument or r^^ds the 
case to the Califojyiia x;ourts further 
fact-finding). ' 

J ' 

2. What are the possible decisions? The Su- 
preme Court couM affirm the decision of the 
California Supreme Court, holding the Davis 
pl^ invalid. But this could be for three quite 

^different reasons; (a) the Court could hold 
that race could never be taken'^into account, 
tliuS invalidating the plan; (b) theCourt could 
hold that race is a permissible factor, but the 
Davis plan is defective because it involves ^ 
quot^jt or (c) the Court could hold that race 
may be taken into account, but only on the 
explicit direction of a legislative body, "state 
or federal. On the other hand* the Supreme 
Court could reverse, upholding the Davis plan 
(^d by inference nearly all others). Taking s 
less strong position* the Court could hold th^t 
race dan be ta^en into .account in a goals and 
tim^etable way* reversing and remanding to the 
California courts for fact-finding. 

3. What nextf Whatev^the 'decisbn," the 
important thing is for me media and the 
higher education community to react respon- 
sibly and carefully, ^not reading more into the 
decision than is^ere, and planning thought- 
fully for a future to include constitutional 
efforts for a rational system of successful 
integration of higher education. 

Qr<ganizatibns such as the Education Commis- 
sion of the States, the S^te Higher Education 
. Executive Officers* the American Council on 
Education, the Association of American Law 
Schools and the Association of American 
Medical Colleges will be confironted, with an 
important challenge to, keep the,Aiierican 
Dream from falling apart. 
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Brief Remarl^ of Four Conference Participarits 

> Laryiy M. LCivinsky > \ 

- , Attorney, New York City . 



The Task Force Progragi of the Davis Medical School provides an excellent 
example of how not to organize special admissions programs from^ther a legal 
or education st^dpomt> ' ^ ' ' - ^ * 

first, there was a fixed racial quota — initially 8 out of 50 places* thereafter A 6 
out of 100 places in each entering class. Archibald Cox conceded on oral 
argument before the^U.S- Supreme Courf that 16 places were "set 'aside" for 
"qualified dJ'sadvantaged minority -applicants'' and that this ''put a limit'' on 
the nuipber of places for which nonmino^ity -applicants could compete* The 
recent Carnegie Coundl Report oriSelective Admissions in Higher Education 
states th^t '*from the perspective of so;und educational policy, we^Sigree that the 
use of predetermined quotas are undesirable. Moreover, they serve no useful 
purpose, save a beguiling administrative simplicity; better s^tegi^ for 
organizing the admissions process alie available/' 

Second/ minority applicants for the Task Force Program were not compared 
with white applicants. This too was adm^itted by Arch^ald Cox in his oral 
^argument The Carnegie Council^ Report rejects such an approach: "All 
applicants should be processec^ through the same set of procedures to assure 
that^ they are look^ at together and not separately, that an effective student / 
body is being assembled and not separate quotas being met, and^ach person is 
being evaluated on his or her own merits/' 

Third, minority applicants were accepted below minimum standards required 
before the school wouldf even consider a white applican^. The Carnegie Council 
^Report states that ^^no sUidents should be admitted who cannot meet the^ 
general academic standard set for all ^udents/' - ^ 

Fourth, orientals we^e eligible for "She program though far better j|epresented in 
professional, managerial. and administrative positions in the state of California 
tKan many of the white^ ethnic minoriUes who were excluded- Martin 
Meye;son, president of the* University of Pennaylyania, gave-an apt critique of 
the Oavis prc^ram in the foUo^tring quotation appearing in the Nc^ York 
Tfmes: "I think the Uitiversity of California behaved in a foolish fashion in 
this. It was rigid and'Stupid. I think wh^t Oavis should have done was strive to 
get 16(very abje minority students, recognizing* the fact that in some years they 
may have 20 and some year? they may have 12/' 
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Whatev^ the outcome .of th^ Bakke case, we .must fulfill our commitihent to 
aff<>rd minority, group members increased education opportuhitjes. But if we 
are to avoid the kind of divisiveness Bakke.hsB ^gepdered, we must meet this 
commitment TS^i thin the context of equal oppoirtunity for all people. This poses 
an'immense challenge. How well^we meeiitwUldete^mme the future health *6f 
our society. ■ , , 



, . KonnethS.Tolletf - . * ^ 

Director* Institute for the Study of Educational Policy . 
Howard University* Dunbarton Campus 
. Washington, D.C. 

Bakke poses an ilnprecedented threat to affirmative action not only in 
^admissions higher education, but also * in government and industry. The 
^assaiilt^n alfirmative actfon throughout sootety, of which Bakke is a mBjot 

instance, 'is the product of three converging farces that intentionally and 

unintentionally seek to constrict equal opportunity for^ blacks and other' 

oppressed groups. 

The fifst force is the prpdj(^ct o( tired, jaded and uiinerved intellectuals and past 
reTormer^ believmg that society can accomplish more by doing less. The ^cond 
force» closely related to the first, is the-prod^ct 6f such reports as the CQleman 
Study for HEW, B^mfield'i Unheqvenly CJty and ienck&\ Inequality, which 
teacH that there is no correlation between educational inputs and educational 
outputs, that class is a matter of attitude, parentage and^^ighborhood and not* 
of socioeccHM^jTiic conditions, '^e third force is the revival of interest in the 
genetic thesis regarding intelhgenc^. ' ' ' 

The effect of the convergence of these forces is to challenge the educability of 
blacks and^other oppressed Minorities and' thus place into serioxis qjaestion the 
feasibility and desirability of special effort^ to advance the status of these 
groups, through education. . . 

Special admissions progr^s in graduate and professional schools are indispen- 
sable /pr maintaining and expanding black presenq^ in thos^ schools. A negative 
decision ^n Bakke wOl also put damper on open^dmissions and thus 
automatically have a negative 'impact on. minority maftil&tion in undergrade 
uate programs. ; ^ ^ ' 

Finally, if ra6e may nof be taken inta account in/lhe admissions process, then 
there may be a serious question raised Regarding th^legality of minority 
sensitive higher education institutions such as predominately black colleges and 
universities, which still graduate the -mcgority of black undergraduate, students. 
However, since I think there is-a reservoir of decency in our society, the U.S. 
Supreme Court will recdgtfi^^^h^. constitutionality, propriety and morality of 
special admissions prOjg^ims mid reverse the decision of the CEdifomla Supreme 
Court against special programs. 
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• James t Curtis* M J). 
\ ^ Assoclofepean' 
I Ass^icrte Professor QfPs/chlatiV' 
Qomell Univefsify 
/ ' N^wYdrkCity 

Affirf&ative action admissiods programs, specific^y aimed^^t isemedying the 
^ongst^ding le^^ and' ctjOturaUy mandated racial exclusion of, blacks and. 
other ^deirepi^sented minority groups from medicai schools, have Ibeen , 
voluntarily undert aken b y all the natiioa^ medic^ schools sinfce '1970. The 

. Association of ~JCmeri<^ T!e3ScaPGoUeges' (AAMC)" fecogijized that only two 
percent of all medical students and a si milarly small percentage otall physicians 
were ^ck> because medical' education iiad tbeen controlled by Jd^ jure 
segregation (t^ until Brown in 19,54) and de facto- segregation^ which exists 
even now* The AAMC» with fiill sj^ipport &om all major medical organizations, 
^t a taiget of enrolling 12jaercent minority students by 1975, '^iis'goal was 
not me^ but minority enrollment^* reeSdied 10 percent in 1975 and haVe been 

' holdfn^^ 9 pgrcent for Repast several years,^ ^ ' * ' 

Individual schools have had variaWe consistency of success in their' programs, 
but {heir success has invariably been accomp^ied by stronk administrative and> 
faculty su]pport either preceding or following a strong cot& of student support. 
^ minori^ presence in the faculty and administration p essentfal, and it is 
important to have a progran^of high visibility requinng a ^staihed institutional 
eltfort. Cornelias program has as a centerpiece a summer re^arch fellowship, 10 
^fks long» for^ltich, 25 college senior premed studenta are seleiOted bqm 
^ongv6 to io times ds many applicants. A quarter of th^minori^^tudent^ 
enrolled at Cornell in the past nine yea^^ were in this suti^mer progrm; the 
remainder have a6nie from Ittie regular admissions process. 




In all, 109 students, sEbout 13 percent of all enrollee^ have^lreen minority 
students in ^ last nine years. Of the 109, approxlmat^^^S are currently 
enrolled^ 48 have graduated and only 3 have been drbpped.^Rs contrasjbs with, 
the fact &at since Cornell University Medical Cdllege was founded in 1896, 
only half a dozen American Ijlacks* were graduated before 1969. The mMical 
school is strongel^ by having incre^d its of alumni; the medical education 
program is more realistically based in a tx^ader^and more ^diverse student body; 
and the impact of all this on improving* medical scfrvic^s to American 
communities is already becoming evident. 

^ Millard K (tGud . 

Executive Director 
^ Association of American Low Scho<^ 
ly Washington, ac * - 



From a: historical perspective, we have come a long \yay in J^^'jStfort ^me^ In 
194& the Supreme Couct of the United States in Sweatt v. Painter was being 
asked to decide the relatively easy question whether a separate legal education 
program for blacks estai>lished by tiig^stete of T^xas j£ould be equal to that 
provided by the University of Texas'Tbr nonblacks. 
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Thirty years later* the" Supreme Court is being ^sked in fiaftfte a more difficult - 
and quite different question. Reflecting a dramatic change iij^our^sodety, the . ^ 
quesJtiion now is whether a state-su^^orted medical school may^ use race* 
specifically the fact ihat an applicant i&jblack^ as a factor^in deciding to admit 
the applicant. Thirty years ago a st^te'wa^^jUsii\g ^ ,^ct that a peison was 
black to exclude that person feon/a ^\s^5£)Sx^%m a medical sctigo! '^^^ 

has iised the fact that a peison is^lack as a'factor in including that peison in its 
medical school student body. 

Erom the short historical perspective of just 30 ^eai^, it now seems that the 
question £acing the Court in Sweatt^ was almost a rhetorical one. The historic . 
Btown decision rejected the notion ^t our country shouljd be two coun^tries. 
While we continue to ch^h our cultiinU, national^ and racial diversities* w^ - 
affirm'the acc^ of all to the public benefits. , ' ' > 

I am uncertam how historians view Hendrick VanLoon's b^ok. Intolerance^ but 
its centra^ point is that the insecurities $nd ignorance of the<majori|fy often * 
explain^its intolerance and fear toward other groups that it does not know. 
Perhaps we cannot realistically hQpe for a complete elimination of prejudice of 
one sort or another, at least in private relationships. However, I think we have 
done quite well in reducing that intolerance in th^e private sector. And this is in 
ti^rge part a product of actions we have taken in the public sectot. Mc^ us 
wjah for that ideal society in which each person is judged for her or his intrinsic 
^in^ts and not upon the person^s sex^ race, religion, national origin, political ' 
^%^af^t^on or other qharact^ristics. In this larger sens^, it is important that the 
momei|tum of striving fbr that Ideal society not t^e slowed by an adverse 
^ lecisifHt in Bakke case. 



Minority^ Group Enrollment in A^^redited Law Schools. Aboutrtwo decades 
ago raw schools became concerned about the ^ fact that there were limited 
numbers of minority group students enrolled m their schools, other JJian at the 
predominantly black schopls. Efforts were begun throu^ admissions criteria, 
fmancial aid and recruitment to increase the nt^mber of minority group persons 
heing enrolled in accredited law schools. It ^as not until the fall of 1969 that 
comprejjensive nationsil stafetics were gathered conceming enrollment of the 
target minorities in 'law schools. The number of minority group* students 
enrolled in schools approved by the Amd^^ Bar Association has more than 
tripled since the fall of 1969, However, it is interesting that the enrollment of 
bl^ck and Mexican*American students declined slightly in' the fall of 1977. We 
4o not knoK^ the fJictors that explain this decline. My communications with 
admissions officers indioite that it is not a product of reduced recruitment qr 
admissions efforts. ^ ' ■ " ^ * 



While minority group enrollment has more than tripled since 1969^ the 
substantial- increases in total enrolltitent (&om 68,386 invl969 to 118,453 last 
faU} means that the percentage that minc^rity group enr^ment is of the total 
h&^just doubled, increasing jBrom 4.3 percent to 8.1 pertient- 



Increased Demand^dr Legal Education.. The period of gn^at interest "on the - ^ 
part of law schoolpih minority gtoup appUcaftts and minority group college 
students in the li^g^profiession and le^ education coincided with the doubling 
of demand forJ^^^ducation: Duimg^^ about half of those who 

sough.^^i^ibtf % law school have been unabte^to gain it/ Nevertheless, law 

^ ^ ^ Education Commission of the States 



Vhools have developed and ^expanded their special admissions prdgvams^. 
providing special admisaldtiSi financial aid and academic programs. ^ '-\ 

This expwfiion of opportunities for minori^ igjroup peifsons to stuiiy law was 
done by the law schools to serve'^ complex of educational and public purgose^ 
We all recognize.that students are part of the t&aching team. Legal educators ^ 
are especially cdljffcious of the role of students in educating "^aoti other, qhAI 
even the teacher piversity^in the student body has«Iong t^een viewed an 
educational .plus. Racial and ethnic diversity has been added in the l^t several 
decades to 'geographical^ experientaal and other diversities in choosing an 
entering law school class. All students benefit as a cohsequence. 

We have historically admitted certain law students because of our judgment* 
that they were'very iikrfy to make speqial contodbutions to the public once in 
the profession. To make a dramatic cf^caJbple^ not many y ears' ago 4heie were 
^ost literally a handful of Native American lawyers. A law schdfcj given tiie 
opportunity: to admit an ac^^demically qualified Native American would do so 
and^ thus provide that .comiftunity^with" laV-educated leadership' and legal 
services. The benefit to us all firom that action is readily apparent. The role, 
model that the spccessful black lawyer or doctor provides to the black high' 
school student ^ay mo'tivate that student to seek professional education.' 
Again, the benefits that flow to us all from this are readily apparent 

Convention^ Admission Criteria. Law School Admission Test (IS AT) scores 
and undergraduate grade'pbint averages have pfoved over the past 30 years to 
be^^ most reliable predictors of la^ school performance. And what research 
has been done $hQws that these predictors work as well for minority as for 
nonminority . students. There is, of Course, a cultural bias in any test using 
language^ ' and so there is in that sense' a cultui^b^ais in both predictors. 
However^ the culture in the test seems to be the same a& in legal education 
generally. The research suggests^ in shorty that there iis.na^^erent discrimina- 
tion against any group in using these predictors io pt^mct the«}aw school 
-performance of all applicants. 

It should be apparent from the foregoing discussion that the appropriate 
admission qualifications are more than the quantitative criteria that may, be 
used to predict law school performance. Special work experience and education 
have long been Used. Kace and ethnic background are only more^cent 
applications of established admission principles. # 

Comp'arative Prediction Criteria. At the request of the Law School Admission 
Council, Franklitv R. Evans of Educational Testing Sendee studied the 
^plication and admissions of ' the fall X976 entering classes of -American, Bar 
Association accredited law schools. Segregation- and discrimination were found 
to have left their legacy; there were significant differences in the LS'AT scores 
an'd undergraduate poiat averages of tiiinoriji^and nonminTority applicarits as 
groups* If the lav^schools had made theiriadmission decisions without knov^g 
the race or ethnic background of the applicants, it is estimated that only ^40^ 
percent of the blacks juJmitted would have been admitted and onlyJBO'percent 
of the Chicanes. These numbers dramatically demonstrate the public inifpor-\ 
oi thcf schools continuing to be able to u^ race and' eth)3i<; back^g^ound as 
factors in making admissions decisions. ^ , ' . ' 
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Beyond Bokk^: The Unfinished Agenda 
. \ _ in Atimissions . 

^ * Wf^tonfi^ Manning., , . 

. , ^ ' * , - SSemj^r V/ce Pres/d&nt , - 

■Sf . * Educational \T0Sting Skrvice ' 
^ . Princeton, NSw Jersey'^" 



In'Klay;of last year, tyfds invited by ,tfae Camegie Council to'^jepjre a policy 
paper on selective adtnjssions, ydtti^pafticular reference to the issu^ present^ 
by the Ba^ke \^. Many of you liave xe^ tbe x^pprt of the Carnegie Council; 
Selective ^drnmlom in Hi0her Education (1977) and are also familiar mth my 
paper on jOie^ui^lt of faimeea in admissions ^Manning, 1977^), which is 
contained wpm it. Althou^ I do not propose to' discuss ^t length the pblicy 
analyse^ and recominetldatioB3 contained within the Carnegie, report, it seems 
necessary to begin with a^w summary re^arlca on the position set forth in the 
Camegie publifiation. ' \ ^ ^ ' ^ - 

/ . ' ^ ^ , . 

Fairness in' Admis^ons^ The central social and education issue of the Bakke . 
case is how"" to balance individual a^^^^up equity,^ probledi whose resolution 
tumfr^an di&cujf value choices. Noli^ individuals^.or institutions will agree 
with whate^r choice is*made. But in tois circum^l^ce, the ^public must have 
confidence in the process by which decisions are madeJ The selective 

-professional schools of metjicine and law, ii^^^^cular, must/be prepared to 
face public scrutiny of their processes and ttleir^policies. Botn their pvooesses 

^d policies m^ Conform ^to their' own missions^d to the/demands of the 
ptiblic thkt admissions *decisioni be fair. Additionally^ <^oUege^ and miiVersities 
must be concerned with making optimal use of the^ facilities to develop 
hum^ jesburces for service to society. In the effort to^ reach this goal, race is 
relevant :within the admissions process bec^ause important education and 
professional objectives will not be attainable ur4ess, as colleges and universities 
go „ about ^akinig admissions dec^ions, the. racial experience of minority 
applii^anis i%^ given consideration. Simple justice requires that admissions 

.officers tajij^ into account racial^experience, partioilarly any evidence of an 
applicant's efforts to surmount the barriers of racial discrimination. 

Nevertiieless, a deeper appreciation o£ admissions procedures suggests that how 
race is considered may Be very important in creating a fair admissions policy. 
Admission .to college 01; graduate study should not*be*viewed as a contest. 
Rather, it^is better understood as a complex system of ^^sponsored*' admission 
in'which responsible. e<^<;^rs seek to advance the objectives of society and 
Ihe professions through^ admissions' policies aiming at optimal uses of human 
talent ■ ' ' ' * 



It is dear that there arr'vrays in'whidi the consideration of race — indeed, of 
n^oAy any huntan characteristic — " could defeat the aim of fairness in 
lission^ A writer in the Neiv-RepubHc-ilSn) recet>tly put it weti: 
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I .76 be,classii\e4' fe- to ^be judged as a 
^^^mjember^ nol as a particular [Person, That 
' ^is doubly threat^ing: first as td individ* 
uaf rights dfid then'. to the mtegritjr of 
community life* Clasj^fication for a pur- 
pose othe^tbait sheer description . , , in> 
plies hierarchy of classes. So ife^rives 
people to choose their groujpg, ^if they 
, caij for reasons other than-their private 
' fe< flings *and commitments. Admissioncs 
officers should*" look for. personal 
stiength ~ pride^ energy, enterprise, * 
cGrtipassion — *with the understanding 
^ that these qualities ate differently, ex- 
pressed in different cultures, and tested 
far more harshly in softie parts of our 
society thah ift others. But personal 
streng^j by defihitionj is an individual 
trait\ not a group trait. It cannot be 
recognized unless all member? of groups 
dre treated as individuals. It is difficult 
to.do that with any degree' of fairness in 
an egalitarian society. But that is what 
doing Justice requires. [Emphasis ■ 
supplied.] 

What I argued in the Carnegie report is that 
race is ^ relevant consideration in admissions^ 
but that it is the racial experience of individ- 
uals, rather than racial or ethnic icTentity, that 
shojjld be emphasized as admissions officers 
look in d^pth at each applicant. Sinu)le justice 
requires th^J admissions" officers do no less 
(Manning, 1978). * ^ 

.1 ^ ' 
With this somewhat lengthy preface, [should 
now like to turn my attent^ion to some fU)?(her 
implications of the-Bakkt case for admissions 
. policy - in other words, look beyond Bakkt 
\> the unfinished agenda in admissions. 

The^ahk0 case illuminates iyny problems that 
deserro mbre intensive discussion than they 
have retseived. iJnderstandaSly, they have 
been over^^owed by the agonizing issues of 
racial justice^^and equality of opportunity, 
which are the c^mitral theni^ of the Carnegie 
report and^^of mo^.of the vast and growing 
literature stemmin'gj^from De Funis and 
Bahke. The two proBtems^that I wish to 
address are. "soft data" ''educational due' 
process," 

*'Soft Data," In my policy plji^ for the 
Carnegie Council,' I urged the impQrtaijce of 
using » additional admissions^' criteria o^pnd 
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test scores"^ and^ grades, nbt because these 
objective measures are invalid, but becatj^ I 
believe it is important for institutions 'to have 
a b^dad vie^ of talent and to gtVe appropriate 
att^tion to those personal characteristics of « 
students jhat they believe to be especially 
relevant to *the unique objectives of their 
-pfograrp^. Whatever the outcome of the 
Bakkt case, it is critical that institutions 
develop and maintain a' wide variety of . 
admissions criteria that a^e defensibly relevant 
to the institution's objectives.' Many criteria 
beyond test scores and grades are used at , 
present, tbough-^heir^use^s^ften^bjeotive 
and unsystematic. In this sense, they are the 
'^ffc data" of admissions because they ar^ 
typically not objective or quantifiable, and 
they^ very often unreliably observed. 

Let me elaborate a bit more on what I mean 
by soft data iii admissions. The term blight 
usefully refer to information fdfevanf to the 
admission of students that is not readily 
scored or quantified, but. that ts, subject to 
reliable assessment under proper conditions. 

,In general, this means reliance on informed, - 
systematic judgment. A prime example would 
be the admission officer's impression of an 
applicant's character ^nd background based 
upon interviews, recommendations, auiobiov 
graphical essays, , records of experi^ce, out- 
standing accomplishments /'etc. What*is too 

.often the "case now is that such judgments are 
not systematjd; nor are they checked for 
evidence of reliability or validity. The use of 
expert judgment in admissions is paradoxical- 
ly fairly primitive even though widely used^ 

Certainly the experienced admission officer is 
more hkely to be able to integrate such 
information and to make decisiofis wisely, in* 
the best interest ot both the student and the 
institution. Some can probably even pick 
applicants more. likely to succeed than would 
be indicated by objective coteria^ of grades 
and test scores. On the Qjher hand, many 
admission officers do not have the benefit of 
long' experience; and for this reason much of 
the research' hterature concerning the reliabil- 
ity and vahdity of subjective judgment does 
not appear reassuring. A good deal q£ the 
discouraging Tresults concerning soft 
admissions results, I suspect, from the^fact 
that too much attention is given to the 
narrow notion of enhancing the prediction of 
grade point .average — the traditional 
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criteri6n, Prospejcts foB the usefi^lness of soft 
cnteria axe much more promising if one takes 
a broader view of the objectives'of institu- 
tions and the variety of worthwhile j&ducation. 
outcomes that signal success: 'Furthermore^ 
work needs to be done regaidnig the training 
of those who use expert judgmenY m the 
admissions process. 

With this In mind/ what son criteria do show 
promise? Let me cite four types, each con- 
nected with a ratiotlaJe o^er th^ Improving 
-the statistical-^ predictiott" of -co nv e n tionai 
grades — the sh9al 0n which many efforts 
haye foundered: J 

Demonstrated achievement ahd acdom- 
plishment ^elev^t to education out- 
comes sou^t by the instittition (out- 
, comes such as leader^ip, independent^ 
research and schol^hip). 

• CharacteristJcs especially relevajit £o the 
mission of th& institution^(e,g,^-.artistic» 

^ , scientific and religious interests -and 
accomplishments). ^ " * :\ ■ 

• Charaqtfeijs^cs that will contribute to 
the education environment te.g., cultural V 

■ diversityj unique experiences), * , 

• Evidence of unusuaJ stren^h of charac* , 
ter, personal qualities or' sheer dogged- 
Tiess or 'persistence in the face^of obsta- 
cles (including racial experience in over- 

I coming obstacles of discrimination), i 

These soft criteria can be assessed and used in 
Selective admissions with^Teasonable confi- 
dpn(^, I believe, assuming that they are part 
of a larger picture of the student's many 
qualities and alsO assuming th^ the proce^ - 
dares for making such assessments^ are ade- 
quately specified and mohftored, Sach of 
the^ four types of soft crtteria.has apn'ori 
value in its own right, but each is also 
conceptually tied to something that the insti- 
tutiob seeks' to accomplish either through or 
on behalf of its students, 

V/mi needs to be done? If such supplementaJ ^ 
criteria i|re to,receive adequate emph^is in 
selectiv^ admissions, the rationale anKl justifi- 
cation Wiist be carefully and convincingly 
demonstrated in relation ,to accepted objec- 
tives of ipstitutions, AppibpriSJte asSes^ment 
methods w^ need to 'be developed. Some of 
these new; Assessments will need to be de- 




signed so that they caT^ be carried out locally; 
so^e will probably need\^centra] 'spppoift 
ices from testing agencies, hi the cur?^ 
Climate, of public s<yitiny^f th^- admissions' 
/process^ great^care will be necessary to^lm- 
plant new assessment procedures in an admis- 
sions process' that has desirable chaiacteristics. 
This is a large task ' that* will tequire very 
substantial research and d^lopjn^nt of the' 
most practical sort. It will t&fce Xime and will 
require the close involvement oi institutions, I 
bejieve it is an Inevitable adjustment-higher 
^dxic3rtiDn;T7iU hav^ to TnHtoe,^Jut tt lrn<n 
i likelS^ to be easy. 

When Qne considers the role of soft data in 
admissions, it seems* to me that the^ Bahke 
case poses a' serious threat not only to raciaV 
and ethnic, minorities but to all students^and 
indeed to the vitality of higher education 
institutions. The very* notion of preferential 
treatment implies the '.existence of a unique' 
order of merit among applicants. This assump- 
tion of a singular ranking leads "logically" to 
th^~ allegation of invidious discrimination 
against those who rank higher in the ordering 
when preference is given to those who rank 
further doWn the scale. There is^ I submit^ no 
single unique order of preference among 
candidates, but many different ones; a pa|^i<!* 
ular ordering will depend* heavily upon the 
weight attached not only to tests and grades 
but also to the soft criteria. 

The very d^ncept of preferential treatment 
implies reliance on a narrowly based concept 
of merit. The inexorable trend toward legal 
scrutiny and, the demand for public account- 
ability, often in very simplisticHerms^ also 
greatly threatens the use of such soft criteria 
and thus may lead to a rigklifying of admis* 
sions ' that .is inimical to its conduct in 
educationally responsible and morally just 
ways, ' - , *r ■ . 

Beyond this^ Bakke ^oses additional, very 
serious long-term hazards. One possibility is a 
move toward a more mechanistic approach to 
lective admissions. Another is' a serious 
ilution of the traditions of excellence and 
triving that feave been a wellspnng o(; vitality 
for American society. Either development is 
potentially damaging to higher education be^ 
cause either can easily stifle , institutional 
diversity apd responsiveness. A wooden ad- 
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missions policy is a certain, step toward a 9 ^ 
and sterile curriculum. Consequently* I f^l it 
is critically important to hsirden the'*f'^oft 
criteria" and to move towanfa more enlight- 
ened view of tai^ent and more defensible 
procedures in selecting students^ who have*the 
persona] qualities and charactei^stics that fit 
the educational objectives and responsibilities 



of higher institution^. 



I should now Uk& to turn to consideration of 
^the second message of the Bakke case — the 
critical i mportance of d ev eloping the concep t 
^.of "educational due p'roccss'* in admi^iona. 
{iMannmg,19"77; Gellhom and Hornby,'?! 974; 
Willinghain,1978.) " J, ^ 

i ^ 

< Educatiojial Due Process in AdmissicSis. In 
mjrpaper for the Carnegie Council I m^de the 
following statement! ' \ / 

\^ Bakke has cjist^a cold and relerjtless 
\?eain of,hgbt upon an area of institu- 
tional pohcy making ~- admissiojis 
that has for too long lingered the . 
shadows. It is not merely for the benefit 
of applicants that admissions policies 
and 'procedures need iliumii^tion. 
Rather, the gatekeeping function ,of ' 
higher education requires that c^nec- 
tions between stated institutional mis- 
, sions and goals on the one hanp, and 
admissions' poPicies and procedijres on 
the other, be understood by ^fvarious 
constituencies the institution j serves. 

^ Some f^rocess akin to accreditatipn may 
i be needed,, in which an institution's 
admissions policies^ procedures' and prac- 
tices are documented, carefully iassessed _ 
and publicly evaluated *by ind^ehdent 
authorities. If the pursuit of faSmess in 



admission to higher education is tofiave 
' lasting, practical significance . [ . admis- 
» sions — no less than other :areas of ' 
edqcationa] policy — should demonstra- 
bly express the values o( the larger 
society, not only at the leveljof broad 
geheraiizations, hwt at the levels of specif- 
' ic working principles (Manning, 1977, p. 
41-42). i 

Higher education 'institutions cWi legitimately 
claim rights to autohomyahd^road discre- 
tion in their admissions decisicfns. Neverthe- 
less, both Bofefee and ije Funis h^v^ revealed 
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some practices tljiit need to be strengthened 
and others that n«fed to be abandoned. A 
primary, consideratiori that must govern ad* 
missions policies* I believe, Is a concept of 
"educational due process," ail caUlM it in my 
Carnegie CouncQ paper. Unless the concept ^f 
"educational due process^ is articulatJfed by 
higher education^ and incorporated into their 
policies, \^e risk the stultimng 'consequences 
of the litigation that will ensue.. The laclc of 
demonstrable, systematic, cleaurly documented 
guidelines for making judgments about appli* 

canjg is a keenly felt issue in\al] Quarters of 

, society. It wduld -be infinitely u)referable for 
institutions voluntarily to strip away the 
curtain of bbsWrity that too often veil?^ their 
actions in admissions rather t|i^ to lOpk to 
resolution of these matters in the qourts. 

4 

I believe that Mucationa] due process requires 
that institutions adhere to 16 pri\iciples of 
good practi<;e in admissions. ^These 

In Education institutions. should .clearly de- 
scribe their admissions policies and eip^itJy 
■ state how these policie^ are related \to the 

* goals and'objectives of the institution. 

Q. Institutions should publicly describe\their 

* admissions criteria and provide information to"' 
applicants sufficient to permit students to ^ 
make a reasonable estitnate of the likelihood 
of their meeting these standards. 

3. Wl^atever criteria are used, the educatit 
institution should routinely allow applicant 
the procedural opportunity to demonstrat 
that those particular crftena or stan^jfards are\ 
inappropriate for assessing their qualifica-^ 
tions. 

4. Institutions should use the same admis- 
sions process for aircandidates considered foi-- 
the same program* 
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5. Wher^ exceptions to uniformity of proc- 
^ess, criteria and standards are'^made' for 
.particular classes of applic'^ts, this policy 

should be publicly articulated with particular 
attention to the legal re^Btraints on such 
actions. 

6. fhe criteria employed in the admissions* 
process must be validated — that is, shown to 
iUeasure qualities relevant to the legitimate 
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educa^^on 
'assessed 



objectives of thje. educational pro- 
S^*. ;Aci(ditionally> criteria should not be 
cannot ^e 'shown to be reliably 



,7.. Upon 
be given 




Request, a rejected applicant £houldf 
a^tatement.of the reasons foriiis or 



^\^her rejec tion and a means of appeal by ^ the 
ipplicanl if he or she challenges the instit^- 
[on*s esaplanatiph. ' 

'Selection criteria used by institutions 
uld represent a reasonably broad amy of 
se qualities shown to be relevant, rather 
th^ relying solely upon a single index ,of 
'tence derived ttom ability tests dnd 



9, Ihstitutionf .should' insure that all th6se 
who .participate iir~tmplementing admission^ 
decisions are trained and eompetent to pei^ 
, ,form^.the iompled task of evaluating candi- 
^Pates ^or admissioft in a fully satisfactory 



way./ J 



itutions should periodically invite ex- 



ternal audit of their admissions policies and 
practices in order to assure the public and 
other constituencies that the process that 
actually goes on conforms with publicly 
stated policies, principles and procedures. 

Implementation of these principles will not be 
easy, ll; will require that many hi^er educa- 
tion institutions make a substantiaUy larger 
investment of resources in ^e adhiissions 
process than they are accustomed to- For; 
some institutions, it will require a major 
overhaul of their policies and practices^ entail-' 
ing an even larger financial commitment — 
not an ea^ step to contemplate in these days 
of leajn budgets. 

i 

Highj^r education in the United States oper- 
ates /today something like a public tr^st. It' 
reqt/iies a mutual appreciation pf the speciajl 
relajbonship between the,^ublic^s ri^t to 
knbw and the instifutibn^s right to education 
autonomy. The adoption ^f these principles^ 
I would go far to dispel the suspicion of 
'''ilapricious actions and veiled^ motives — sus* 
picions that .too often seem to characterize 
attitvdes toward admissions that ^e widely 
held by applicants/ their families and the 
public at large. Bakke has not strengthened 



pi blic confidence in the process of admissions 
otl the part of^^y groups in. our society, 
ori^ ot jn^onty* Attentiort to assuring 
ucational due process in Wriiissions would 
gf} far towarc^teinforcing essential elements of 
e autonomy of ths'titutions, by demonstrate 
g ^*the concern of hi^er e^jiucation for 
rofessional integrity and thoughtful atten- 
ion to the heeds 'of society" (Carnegie 
:ouncil,a977).. 

Conclusion, These two broad messages of the 
iBakke case ^ strengthening the soft criteria of 
[admissioiis and implementing concepts, of 
[educational due process in admissions — exist 
in' some tension with one another. It is often 
soft data .whose use i^ hidden &oni public 
view; thjis secrecy serves fo cloak unreliable — 
even* arbitrary ^ actions. Yet it is by w^y of 
the ^oft criteria that the vitiating effects of a 
narrow, wooden admissions policy are avoid* 
ed. Soft data and educational dVe process 
must be pursued as parallel efforts, for each is 
inextricably linked, with the other, and both 
are necessary to the maintainance of institu^ 
tional vitality and public confidence and 
acceptance, , ^ - " 

"The capacity of universities to continue to 
iulfill [their] critical i^le requires the devel- 
opment of educational. i>olicie$ that are-wise 
and just — no less so for admissions than fgr 
other parts of the educational process. Where 
eijror 'exists, critics should'root it out; where it 
persists the courts should eradicate it, but 
always with an eye to\?ard preserving to the 
maximum degree [the] essential ingredient of 
education ^ freedom frbm unnecessary re- 
straint. For universities, no less than for the 
community of learners generally, ^simply as 
education, freedom is indi^ensable' " {Man- 
ning, 1977). 
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Towcrrd a Fair and Sensible Policy 
for Professional School Admission 

■ ■ • . ■ . 

i^r J. Liacouras . ^ / ; 

Deah^nd Professor of^ Law - 
Temple University Scftotf/ 0/ Law 
' - \ Phttadelphia ,/ ^ / * ^ 

To demonstrate the need to look b^ond code woids and behind sacred cows,; 

permit me to poke tm at mys^f . During a recent televion discussion show on - 

the Bakke case, I.was askM to^define "]reverse| discrimination." There was an 

awkward p^use while I silently outlined, with some sophistication^ the complex 

subject matter which, at various tiimes and according to different speakers, falls 4 

under that rubpc. "Reverse discrimination*''' 1 blurted out^ "is the opposite of 

old-fashioned oi: 'forward discriminatiop/ and itis justasbatj/* 

. ^ - . J- \ , 

Sometime later I realized that although sMbstan^vely efhpty, such television ^ 
rhetoric at least neutralized botK-sets of code words. It underlines our duty to 
reexamine in context the m^or assumptions^ and goals on whiiSh admission 
decmons are based if we are serious about m6^g toward a fsaxJ^A sensible 
' policy for professional school admission. ' ^ *^ - ^ / ' 

We have had more than a decade of experience with tli^^. impact of '"racial 
minority, admissions'' on professional ^hools r some of^i^bad, but mostly 
good. The attitude we should have developed is not a "15 gears' ago or 
nothing" Hobson^s choice by suggesting tt^t we either continue business as 
usual or go back to 1963. The question is whether we have leamed^ything * 
since then. . . 

Fair and sensible criteria based on true merit, quality- and potential perform* , . 
ance as lawyers ind community feaders^yj^^Jp my }Udgmeht»«produ(^ plenty^ ' 
of blacks and other minorities in,the professjondvSuch'cntena^^will-also produce 
a fair share of professionals of all^races from economically ^or backgr6und^. . 
We certainiy should use scholastic achievement indicators such as grade point ^ 
averages and standard.ized test sco^s. But we should npt b^gin or stop^J^re in ' * 
our minds or actioris; yet we haye. We should not b^ conclusively bqiind- by 
such indices; yet we ha^e been. This should be the rule for everyone,. not only 
for racial minorities or any other discrete group in society; j^et it has ndt been. 



Racial minorities have been, but sjiould not be^ the^scapegoat for the nunibeis 
and admissipn cmnch in pro^es^on^l scho<^. We should, instead, ree3camine% 
the larger issues of admission ^ th^Iteaditional admission standards and 
procedures. We should question the .assumpt^oti^ that only numerical indices 
such as grades and standard i2ed*t&ts the sacre<lcmtr^can r^easure.quality, 
merits individual worth or potential for performance in the trenches of a ' 
profession or community leadership. And we must pierce ^cost^benefit analysis 
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Uiat ratibnalizes over-ieUance on thege indices 
and |urgu^ {hat faculty tihie is too valuable to 

^be diverted to the tc^u^ task of making 

' '^admission judgments*-* * 

Properly understood^ adi^^on ta profes- 
sional school is an issue that raises a sepes of 
policy judgments: who» from ^h^t ^upr in 
society, with' what back^mmds and to 
achieve what kind of future profession and 
what kind of society,/ will he given the 
op(fortunity to enter the profession and be- 
come our future community leaders by first 
getting into the professional school? The same 
typology would apply to all professions, but I 
will use the,legal profession as'an example to 
help pr^jfoke a contextual analysis' of these 
fundamental policies. With several qualified 
applicants for' each available place in, law 
school, and with the realisation that access to 
, the legal profession is a significant ladder to 
'Social, economic and political mobility, is 
there any other context in which to assess 
admission standards and procedures? 

^Group Needs* vs* Individual Needs*; An Irresis- 
tible Force Meets an immovable Obj^t. 
There two fundamental societal goal^m 
competition here. The firs! is the needs of the 
group (e.g,/ the Puerto RiQan' community 
neefls more Puerto Rican lawy^ anp commu* 
^ni^ leaders). The secord is the needs of the 
%aividdd (e.g., Jane 0oe should be treated 
oij het own individual merits). 

Group Tleeds^r^n Irresistible Force! Simply, 
put, there is ah overwhelming group Veed for^ 
more black and other racial pinority* profes- 
sionals in law, medicine, -etc*.31^clcs, Hispan- 
Ics, Asian American* atid NgHve Americans, 
who constitute between ,4^ and 35 percent of 
^e popul^on, depending on regions of the 
nation, constitute only ^bout 2 percent of the 
professions of mejjdipine and dentistry, 
and about 8 pen^nt'^^f ^^jhe students in 
professional schools. , 



models^and leaders^in the very communities 
^fitom T^hich they spring. ' - 



The ne^d fot more racial minority profession- 
als is obvious to peSce-loving Americans. We 
recogni2e the pernicious residual effects of 
' the institution of slavery and other types of 
,.oId*fashioned or **forward discntiination** 
even todsy on- all of us. We also ca^i^eobserv^ 
the tetiidency of professionals to become role 



The'^Jpoint j& not that a black lawyer is 
consKned to serve only black clients, a white 
do(^r- oiily white patients, etc. The clear-cut 
teijjSency, however, ha^ ,been along those 
lines. Especialfy in the Northeastern quadrant 
. where e'ttmic neighborhoods have been pre- 
served^the political leaders of a 'community 
have come £rom sUch discrete or identifiable 
commut>iti^.' This is cultural pluralism and 
respon^ve democracy in action. We should 
not" begin '^reform," as the pro-Bakke forces 
urge, at the expense of blacks and other racial 
minorita^ just whetwfehey 'are finally* begin- 
ning to produce a/^group of professionals and 
leaders for their (immunities and the entire 
nation. 

Traditional White Ethnic Minorities and Some 
More Social History. The "group needs" goal 
refers not only to the 31ack, Hispanic, Native 
Ameripan and Asian American communities. 
It also applies to Americans whose roots are 
Tolish,"Italian, Lithuanmn, Greek, Irish, Cath- 
olic, Jewish, etc., the "bluecollar, rowhouse, 
working class, Sunday sports-nut'* prototype 
.in ^'elitist*' cartoons. 

In debates about access to the professions, 
hojsrever, there has been a ^lear tendency 
during the past decade to consider everyone 
who is not a racial minority member as pkrt 
of one Anglo-m^ority group. Such lumping 
has certainly worked to the .detriment of 
, traditional white ethnic applicants. They have 
been ignored. TKey have not been getting into 
professional i schools at what they think is a 
decent enough rate. Perceptions count as well 
as actual results. Hostility between and even 
within minority groups has resulted, with the 
most extreme position being that attributed 
recently to Mayor Rizzo of\fhiladelphia. 
Rather than unmask polici^ that have Bal- 
kanized the black and white minorify coAi- 
munities, a typical white ethnic response has 
been; **When it hurt to be a *minority,' we 
were minorities; now that being ^minority* 
helps,"we are not. Therefore [sic], the blacks 
aie to blame and affirmative action programs 
must go." . 

Yet, if the four blacks who were part "of the 
affirmative action program of 16 racial 
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mmorities at Davis Medical School in Bakkf 
were rejected^ is it even probable that those 
seats would go to Italian- Americans, , Polish- 
Americans.* Appalachian or rural whites or 
other children from the blue-<ioUar commu- 
< nities? Are white ethnics fairly represented in 
professional schools^ the professions and i^a- 
tional leadership? 

The^problem, I suggest, Is not with affirmative 
action for blacks or Chicanos or w^men; it is 
that fair afflrmative action is not universal - 
' enough- The problem^ more directly^ is with 
the 84 seats at t)avis not subject to affirma- 
tive action* The real issue is the regular 
admission programs in professional schools. 
Are the standards and procedures that yielded ^ 
this class fair and sensible Job related^ demo^ 
^raphicaily defensible? 

Admission policy^ must be fair to aU groups. 
So many giroups should share in the American 
, Dream that it is counterproductive and i^fair 
to single out one group or to ignore othe^s^ as 
too many pro*Davis forces have urged. My 
first point, then, is a societal "group need" 
for ail communities to get a piece of the 
^^ction* This is an irresistible force. 

Individual Needs: An 'Immovable Object. 
Simply put, the second societal goal Is the 
individual's needs. By this we mean that 
access to the professions should be within the 
reach of every American determirjed by that 
- person's own ihdividuai merit. Individual 
merit dictates that one innocent person not 
be deprived of fair treatment ■ because of 
another person's wrongdoing. Bjut merit does ■ 
not attach simply by achieving better graides 
or scoring h^er than the next person on 
multiple choice "aptitude" tests (e.g.,JLSAT)* 
Individual merit means that we should look at 
the total relevant record and thJ^n select op 
pass over each person on the basis of what he 
or she has done and probably will do. 

My second^point underscores the need to look 
at the record of the individufi^l rather than the 
group to which he or she may belong. The 
tendencies in our social history, to J^eat 
persons conclusively as members of a pafl^u^ 
lar group, and to grant them benefits or 
, impose burdens solely on that basis, have 
been pernicious. It was not long. ago that 
''Catholics need not apply'* signs and Jewish 



■ quotas were facts of lifjp. The newer call for - 
''proportional representaljQn" is beginning to 
take on characteristics of the old Jewish 
quota and should be exposed 'ft such, 

\ . ■ 

Should a worthy, innocent yotmg man or 
* young woman in 1978 pay for the sins of the 
general society or the sins of particular 
members of this or an earlier generation^ If 
sot should such a burden be assessed in 
determining access to the professions? Will 
not racial, religious^ ethnic and othe^inter- 
group bickerings turmoil and even violence 
predictably result from such policies? Or» I 
repeat, from policies that effectively deny 
access to the professions to almost al^mem- 
bers of a minority group as does oveneliance 
on the LSAT? 

ThiSj then^ is the immovable object." 

The Need for Honest Pragmatism in Clarifying ^ 
Common Interests of Everyone. Pluralism is 
tt}e lifeblood of a nation built on freedom » 
equality of opportunity to succ^d or fail on 
you; own merits^ and a legitimate diversity 
that emphasizes our common humanity. Each 
of us should^ on individual merits be given an 
equal*opportunity. Equal opportunity is not 
the exclusive preserve of the members of just 
one or several groups ir^ society. It is due each 
of us. We must learn to think not in either-or * 
termSj or as majority versu^jninority^ or by - 
ostensibly neutral principles masking real in^ 
tentions land results, or /by reductw ad ab- 
surdum logic or ov&Fifl^en with patricians' 
burdens. Honest pragmatism, is needed to^ ' 
clarify our common interests. 

The Inadequacy and Mischief of the Sacred 
Cow* One might respond that all we have to 
do is "apply *the standards." Certainly, that 
response cannot mean such discredited, non- 
egalitarian standards as the "good old boy*' or 
"Harry*s son" or the "Congressman's candi- 
date" or the "old Jock** or the "schooPs big 
donor." These standards have quietly been 
used' for as long as memory^ but practically^ 
never to help racial minorities and the poor. 
Such policies have not yet been overcome^ 
and insufficient scholarly and lay attention ^ 
has been directed at them. 

By the response "apply the standards," one 
may mean to let those in who are qualified 
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and keep out the ofiieta. Ev^one agrees. Our 
xhailerige is this: If there, are^three times as 
many qualified applicants as availali^e seats, 
who should sit in themf Why has the answer 
been &e sacred cow, i,e., the grade point 
average and the relevant standardized multiple- 
choice test, and even^more particularly ^ 
so^alled. aptitude portion (LSXT» MCAT) of 
it? Hie designers and even the sellers of the 
LSAT warn agMnst overreliance on'' them 
("they shoulfjl be used only in conjunction 
v^ith other valid admissionl$ factors"). But the 
caveat seems more like a whisper and has not , 
been he 



The LSAT Is Too Narrow ^ « Lawyering 
Aptitude Test and Is Not Synonymous With 
JWerit The LSAT does not measure^ .and 
indeed was not designed to measure,, a per- 
son's capacity for being a good lawyer or 
community leader. The LSAT was designed 
solely to predict performance in the Srst year 
examinations of law school. It purports to 
measure narrow analytical skills and quick 
response. The analytical skills it is primarily 
aimed at are the syntactic (implication, coim- 
plicatzon and other logics more_like a closed 
language system such as mathematics) and 
semantic (ref^nts to the real worid *of the 
te^r) rather ^thaii ptagmatic (the **so what") 
skills. 

Do your first-year law school grades tell us 
how well you wilt do in the real world? Does 
the fact that you rank higher in the class than 
the pext person mean that you are more 
qualified to be a la^er or more likely to b^.Q 
better lawyer? You may be ,a great law 
student but a corrupt or incompetent lawyer 
In fai^Lthere is no^stemaUc study validating , 
whicnlaw students actually do become Qie 
best lawyers although there are apocryphaj^ 
stoMes such as the one holding that "A" 
students become the professors and "B" 
students the judges^ while "C^' students make 
all the money t 

f i 

What the LSAT does not e^en purport to 
measure — - and what is not seriously anci 
systematically measured in most general ad- 
mission^ processes — turns out to be so much 
of what does count in lawyering and good 
community leadership: common sense^ self* 
discipline^ motivation^ Judgment^ practic^ity^ 
idealism, tenacity^ fidelity^ ctiaracter and ma- 



turity, integrity, patience^ preparation, the 

, abili^^ to listen^ perseverance, client'handling 

- skills^ creativity^ coura^/ personality, oral 

skills, self^onfideAce, o^anizational ability 

and leadership. 

* ■ 

'lliese qualities you tpay have in abundance^ 
but the tests and &e professional gatekeepers 
may pay them notHund. Does the faat &at* 
you study 46 hours a week to achieve a 3.0 
grade point ayera^ and'&at another appli- 
cant'Studies only 10 hours weekly for a 3.5 
average mean that you are less meritorious? 
Does the fact that you hold a 40-hour-a-w6ek 
job^ durittg the school year tb pay for your 
education while earning a 3.0 average m^ 
that you are less qualified than another' 
applicant whose parents pick up the entire 
tab, who does not hold any job and' who 
"achieves" a 3.5 average? Which person is 
more likely ^ be a good lawyer? 

Does the fact that you sQre blacks the son of 
professional parents and score in^the 70th 
percentile on the LSAT- mean that you' are 
more meritorious or will do better in practice 
than another applicant who is white> the 
daughter of a first .generation coal mmer 
I father and stay-at-home mother^ who slept in 
'the same bedroom with six sisters and scores' 
in the 50th percentile on the LSAT? 

Why shouki you obey your parentis injunc- 
tion to be honesty to help others^ not to^be 
selfish, to persevere and not to be tempted by 
material opulence if none of th^ factej 
in competition for scarce resources ^ 
professional school seats? Are these no^ 
M of merit, aptitude for lawyerin^ pr commu- 
nity leadership? Why should yqu\^e^a good, 
citizen if all that i^o^ts in ^1^1^ to the 
professions is test-taking- skill? 

When we are told tn^t '*whenjOther things are 
equal, the applicant with the better test scores 
is more likely to succfeed/* is^tiiere a commit- 
ment to search out and consider for everyone 
such facts and 'judgments as these? Is such a 
commitment limited only to racial minorities? 
Is that fair and sensible? How can we assuiAe 
* "other things are equal** unless we look at the 
record? 

It bears emphasizing that we are. not discuss- 
ing unqualified applicants. We are focusing on 
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qualified applicants, regardless of race, nation- 
al brigin^ etc./ who are passed over because 
their test^score? ^ lower tha^ those appli- 
cants who are admitted, not necessarily 
cause they are less qualified on merit or job 
potential. " _ ^ 

There are other problems with the LS'AT. It 
was on the questior^f racial minotUy admis- 
sions that th^ discriminatory ef£ect of the 
LSAT was first realized.' The social history of 
the 1960s called into question one of the ^ 
features that had recommended the LSAT — 
its apparent fairness and freedom from bias. 
As reliance on the LSAT increased* the 
number olf blaik law students in predominant- 
ly white schoolsi decreased to virtually nil* 
Oveneiianfeie bn the LSAT was excluding' 
Black and Hispanic applicaftits disproportion- 
ately. Rather than calling into question the 
major premises of the sacred cow, this glaring 
defect was considered to be merely a unique 
social exception that "proved" the validity of 
the LSAT and similar standardized criteria. 
We believe what we want to believe. 

What has not been fuQy realized, however, is 
that white ethnic minorities are also being 
turned back by the same professional scliool 
gatekeepers. Data from 1975 indicate that the 
median LSAT score for students from jtwo 
colleges wij^ a substantial number of Slavic, or 
Polish -American students (Alliance and St. 
ProcopiuS, now Illinois Benedictine College) 
was 473 ^d 468 (about the 28th percentile). 
Meanwhile, the median LSAT for students at 
two predominantly blacjc universities^ Howard 
and Fisk, was 418 ,and 400 {about the 15th 
percentile). These scor^ compare with the 
M.LT. median of 674 (93rd percentile). Com- 
parable studies of colleges with substantial 
numbers of other ethnic or racial minorities 
would probably yield similar results. There is 
no jvay^ given the oveneliance on standard^ 
ized tests, that the door will open to the 28th 
or 15th oT 50th percentiles when the 80th or 
93rd are also knocking. , * 

But is the median M.I.T. student necessarily 
more likely to be a better lawyer or commu- 
nity leade^or some groups or the nation in a 
^ pluralistic society than the median Alliance or 
Fisk student? Har^ty. It all depends on a host 
of relevant factors that do not become "other 
things being equal'' unless you look at, 
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consider an<i fairly weigh them. For me th*e 
LSAT median, in general, may count less than 
the Istnguage and subculiural experiences that 
the median Alliance o^ Fisk student probably 
possesses and that the median M.LT. slt^dent 
probably does not have. Before niaking my 
final decision, I lyoqld want to Jcnow more 
than such limited^abstract^rpbabilitiesabout. 
each applicant. Yet* our sacred .cowj 6ur 
soci^tM mlnd^tt blocks further serious in- 
quiry and precludes empirical veVification of* 
the advantage' of the M.LT. student and the 
detrimfent'^of^the Alliance and Fisk students. 

Jndeedt the advantage of fluency in a second 
language* culture or subculture is somehow 
transformed by rhetoric reminiscent of colo* 
nialism. so that one becomes '^culturally de- 
prived/' "disadvantaged," "not fully devel- 
oped,'* or ^^unqualified to learn." Tliese- are 
the same Logans used to thwart the national 
independence of peoples in Africa and Asia.' 
In the United States this attitude defends 
^'regular" standards that systematically ex- 
clude blacks who then become the proper 
object of paternalism as in my Fisk examgie, , 
and that have only marginally diffefent results 
\for white linguistic or cultural minorities 
(such as Polish-Americans) who are ignored as 
*'one 6i the majority" as in my Alliance 
example. ^' 

/ 

Is that a and sensible admission policy? 

-V^fe^sed on p^sent trends, out youiig ethnic 
fri^^^ virtlt probably find the .door to the 
pr^^sstons c^Qse^. It is a statistical fact that 
not only Blacks, JHispanics and Native AtSneri- 
cans, but also otn^^* groups whose first or 
family language is not standard English (our 
traditional white ethnics) and who are Dot a 
product" of the elite preparatory school sys- 
tem^ are oufscored on such tests by native^ 
bom majority Americans who are. This h£|^ 
little, if anything^ to do with brains or ability 
or merit or predicting who will do best in the 
^g^rofession. ^ 

These ostensibly objective tests, are, not the 
easy-to-recognize "minorifics keep out'* ob^ 
stacles such as the Jewish quotas and ''Catho- 
lics need not apply'*, practices ot the early 
1900s. But they are just as effective barriers. 
The systematic exclusion j>f racial and white 
ethnic minorities by such continued overre- 
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liance on the L^^'is discr^in^tory and' 



indefensible. 



How therij, can\one r^j^onably axgueylir^e 
,words of the Pnv^ University Ao^ici in 
Bakke, that "socie^l benefits are so doubtful'' 
hom their possible abandonment, as not ip 
warranl^a change far any except racial minori* 
^ties? TBose who argue for true indivi(^ual 
merit must answer thisfquestidn. 

Ftom the cradle to the grave^ we are incieas- 
in^y being judge<^n the basis of art^<^,^ 
^'objective/' standardized tests^ rather than on 
our total merit and practical performance. 
Such overreliance on standardized' tests is not 
only bad for racial minorities and white 
ethnics! It also inhibits well-roundedness ia all 
of qujt youngsters. It tends to pollute our 
edu<^tional processes with an instant-result 
orientation and^ a phony elitism. It ^orifies 
quick devemess. Unchecked^ it may produce 
a superabundant monotony^ a sameness in our 
^professions and nation. « 



Some Concluding Points. What 'is the next 
^p? 

On^ partial solunon woul^ be to take ^veral 
time^a^ many sj^ents into medical^ dental^ 
law'and other projEessional schools. Indeed, 
we could let everyone with i^inimal qualified- 
tions attend ^d pla^e the burden on law 
^ fiaculties to weed out those who are actually 
" incompetent. Such an ^proach takes cour-' 
^ age. It would require a major reorientation m 
^ thought and action. Each profession's lobby 
would, of course, resist such solutions, al- 
though the legal prbfc^ion has demonstrated 
a ^uch greater inclination to expand. Law 
school enrollments virtually tripled during the 
pist i5 years. There is a great temptation to ^ 
pull up .the rope w^n you reach t(ie top of ^ 
. the mouittain! ^ 



Even then we *ould^ probably continue to 
'e:iperien<Je a ftumb^ers, crunch; even if it^were 
^not the present excess o^tttonal demand of 
three applicants for each available seat (or 
that of **selective" schools with 10 appH* 
cants'), almost all of whom are qualified uiKler 
reasonable criteria. The major thrust^jsf our 
criticism ^d reexaminMon of admission poll* 
cies would atill have to be fac^i > . . 



Certainly, each professWn must maintain the 
highest practical andf fair standards, and ^ro- 
tect\ the public, from incompetence .and 
tre^ery. But we see that, under the false 
^banre^s of "neutrality," "higt\ standards,'' 
^^objectivity," "th^ need for one-on-one clini- 
cal education" and the like, .plen% of mis* ^ 
chief has been and continues to be' perpe- 
trated. ' - 

* ■ 

fundamental caveat is appropriate at thi^'^ 
. point. We should i?e fully aware Of an earlier 
social history fiUed with excessive, unchecked 
, use of 'Subjective factors .to the detriment of 
Jfews, blacks, ete* Accordiri^y, the standards 
£^d procedures used to supplement num^erical 
indi^^pwmf'^othea; relevant portions of each ^ 
applicant's total person must be subject to 
efiecti^ audits. Thdse audits should be botfjK 
internal, wifhin the law school, and external, 
by ag^pcies such as courts. 

The goal of increasing^he number and quality ' 
of racial minority, lawyers in the United States 
is a national goal. It should not come about at 
the expense of white ethnics (^^ch as children 
of the last generation or new immigrants) who 
are individually and, as a jgroup, blameless for 
slavery; the oldi barriers and the^ woefully 
inadequate number of rac^ minorities in-the 
prof^ions. Neither should the present.majpr-t 
tty §uffer foir transgressions of an-e^Iier 
generation. Fairer and les|Jbrbitrary approach- 
es should be given a chancg, to work. But not , 
with'"deliberate speed " if that means slow . 

As an example of one possible alternative '^^ 
realizing that it is -not a panacea ^ I will iSow 
. briefiy describe the Tempte Law School 
Sp.A.C.E. Program. " ' 

%t»*Jemp!^ Law Sjhool Sp-A.CE. Program. 
At Temple Law School there are two routes 
to^ 'a<3mission: nondiscre^tionary and discre- 
tionary. As to nondiscretionary admissions,^ 
roughly 60 percent (this percentage varies 
annually) Tof the 1977 entering c\bss were 
admitted ^through the numbers,", which 

" means using .iflipost exclusively the college 
' ^grade point averages and the LSAT scores. At 

* Temple there was room in fal! 1977 for only 
one in nine of our applicants. The median 
grade point average of that group was above 
3.5 and^the median LSAT well up in the 600s, 
which me|in^. in the top 10 percent of the 
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takers of that exairiination. Almost all of the 
persons admitted through this nondiscretion- 
ary formula were white m^iT and white 
women, 

As^ to discretionary admissions (i.e., the 
Sp.A,C,E.HProgram)t during the past six years 
there have been approximately twice as many 
. whites admitted as racial minorities through 
the Sp.A.Cj;. Program. The Fall 1976 and 
1977 entering class experiences were not 
substantially different. Our Sp.A.C.E. Pro- 
gram seeks out and carefully^ individually and 
affirmatively selects those applicant^ — hiinor- 
ity and m^ority group members — who have 
an outstanding performance record and an 
exceptional aptitude for th^ study and prac- 
tice of taw and community I^denhip^ not 
necessarily reflected by tHeir LSAT scores. 

Our student body of 1,145 is, we believe^the 
equal of any in the nation. Although women 
now cojistitute 39- percent of our student 
body (not the ^p^rcent of 13 years ago), our 
racial minority ^students are still only about 
12 percent, with' blacks^making up 9 percent 
of the total 'enK>llment, up &om less than 1 
percent 10^ years ago., The percentages of 
'Women and minorities in the fall 1977 enter-^ 
ing class ^ere somewhat higher. We do not 
shoot for numerical goals or quotas> just the 
best available persons. 

V 

Temple Law Schod*s Sp.A.C.E. Program has 
followed rn the spirit ot the fouDder of our 
university, Russell Copwell. We have main* 
tained our populist tradition^ in making a 
superior legal education available to highly 
qualified working men and women and ^ir 
(Children, irrespective of ethnic or racisiT or 
social origin or religious heritage or favorit- 
ism* Each is.treated^on his -or her individual 
ymerits. 

Every applicant admitted to Temple .Law 
SchopI brings in a very strong academic, 
record. Som^^ thus specially admitted^ have 
extraordinarily high grade point averages from 

' college but LSAT scores ^elow those regularly 
Admitted. Others have e^^ceptional work^Si 

.perience, two or three languages^ experiem 
with minority cultures^ a record of leadershi 
overcoming racial, religious^ ethnic bias o; 
physltal handicap that would have neutralized 

,*the 'ambition and ability of the aVerage 



22 



^ — \arjgur 
/ h^ne; 




28 



person. Many picked th^selves u^j lay their 
OTvn bootstraps. Asa group^ they include men 
'^d* women &om practically every racial^ 
ethnic and economic cla^s^ reli|ionj age grolip 
and walk of life. ^ 

\ 

Every student at " Temple Law Sch<Sol is 
.^reated precisely the same. Each has an equal 
i opportifnity to succeed or not to succeed on 
his or her owp merits. We do not have two 
classes of citizenship^ in body, mind om^pirit. 
There is no second-cfass citizenship syndro*ne 
holding that^ 'Whites are admitted 'on their 
merit' as a right and blacks are 'allowed' in by 
sufferance." 'That .point is crucial to our 
success. 

Our program. is popufar with our students, 
who prefer to be treated as iiidiyiduals rather 
than as, members -ot a majority or minority 
group. It is popukr with our faculty^ who are 
prin^arily concerned with the maintenance of 
^ the'^ighest academic and professional stan- 
\dards of excellence. And it is popular with 
*Qur alumni^ who are very practical people. 

5Ve h^ve sought ^ - to ^ fulfill our historic 
commitments to excellence and populism 
by doing the extra work — hterally 10,000 
persomiiours last year logged in admissions by 
005 faculty members and administrators. Such 
allocation^ of resources, is an indispensible 
reason our success, and we reject the 
argument of others who claim that **the 
nefitSr are, so doubtfuL** A thoughtful, 
reasoned defense 4^ made by three (and 
sometimes up tjf five) faculty members and 
administrators for each Sp.A.C.E. decisiQn. 
The process is long and frustrating^ but we aj^e 
developihg some objective standards in exe^t 
cising sound discretionjfi e^h case. ) 

To illustrate ' the scope 'and yield jof our 
admisA'ons process: There.were 3^250 apgli- 
cants in4977» and s6me 2,000 of these weise 
individually and personally reviewed for con- 
sideration uncier the Sp.A.CE. Program. This 
means that in each of the 2^000 cases^ some 
■ discretion was exercised. ^ 
( 

In the 1977 entering class th^te are 382 
students. Of these, 224 *were admitted 
"through the numbers/' having ^cored at least 
2^470 on the nondiscretiotiary numerical in- 
d^. The .Remaining 1S8 gersons in" the first 

4 
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year clsas were admitted via discretion^, i.e., 
by ttre S{>-A.aE. Program. Of the 158 admitr 
ted through the discretionary route> 44 wer^ 
' racial minority ^up members and ll4 Were 
' majority grotip members> including many 
white ethnic minorities. ^ 

'^e numbet or percentage of studehts enter* 
ing Temple Law School via discretionary or 
nondisdtetionary routes is not fixed. It is not 
necessarily repeated. Nor is it set aside exclu- 
sively for members of any parl^icular group in 
society* Indeed^ discretionary admissions have 
' rang^ &om about 3 pei^cent in 1971 to 40 
percent in 1977. I^e ba^is Cor admjssiott is 



our judgment o/ the individual merit and 
potential, for lawyering-and coinmunity lead- 
ership of each individual applio^t c6mpe^ 
in^ with all others that year. » 

At Temple> we bega]fi six tosts ago U> mo^fe 
slowly and, we thmkj^.^afefuUy in ^e right 
di):ec|ion. We are fmtimg that ov^ireli^ce on 
^ grades and test scores was denying individuals 
jfrom many 'groUp^iiL society a share of the 
American Dream^andlthat a good percentage 
of tl^ose excluded are p least as deserving and 
as qualified as many who yexe getting into 
law school **through the numbers.*' SoVe are 
doing something about it are not perfect^ 
but we are tryiiig t6 be honestly pragmatic. 



r 
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App^dix A HiltoricaEPerspiactive: 
What Led to Bakke* 



.A, 



^ / Kenneth S. Tollett 
* Director, /nstitute for the Study, of Educationak Policy 
; tHoward University, Dunbartqn Csmpus ^ 
Washfngtqn, D,C.- ^ - 



MosC major political and 'many soci^ questions or problems in the Unit^ 
States tend 'to be formulated or posed ad constitutional laytr questions, 
g Whether^under any^cumstances blacks could be considered as eiyoying any 
of the rights^ priw^es or immuoities under the U.S. Constitution was 
answer^ before the ^ivil-War^- in 1,857 in the infamous Dred Scott decision. 
^'Rie effort after the 'Civij War* to protect nafionally the privileges and 
immunities of the citizens of the several states in -the 14th Amendment was 
foistratdd in 1^73 by th^ sophistical interpretation pf the^privileges'and 
immunities -clause in the curious Slaughtertii^use^cases. 3lie protection of the^ 
civil ri^t» ^f blacks ^to public accommodations enacted in the 1875 Civil 
Ri^ts Act*was aBsorbed in 1883 by the Civil Rights cases. In 1896, P/essy u 
' ferguson enunciated the vicious and pemiqious separate-but^qual doctrine. 
^ Iir 1954, Brown u- Board of Education overturned th^ separate-but-equal 
* doctrine, of Plessy v.- Ferg^ison. All^ of the preceding cases were of signal 
. in^poftancedn determining, the ngliff; ^ijvileges and welfare of blacks in the 
United St^SR. Today the Bakke case is of comparable significance, and '^Its 



implications may be eroh more far reaching. 

Few" cases in ooristitutional litigation tiave engendered as mucti controve^y 
and agitation as the\Bafefee^ special ipinority admissions case. Few people of 
good will and discernment can a|>^rpacti with unreserved comfort the itotion 
that ra<j^'3})ould be tak'en into consideration in the^mis^t^ of^tudents to 
higher education institution^. ' ■ * - v 

However, good will and 'discernment are not the only ^qualities of mind'that 
stiould inform th| perception of individuals looking at this ca^. There isjhe 
hifitoricjal "perspective. The historical perspective tgllsns.that blacks suffered > 
' in, this country more th^ui 300 years of alavefy and nearly 100 yem of 

^ officially sanctioned segregation* all of which oppressed,, dehuipanized and 
iiybred blacks /a^ 'human beings. The country madfe a positive attempt to 
' , cdrrefttheb history of slavery io the 13th, l4th and 15th Amendmerits to the 
* ConsttCtttion and in the Reconstruction Civil Rights Act; but.jdue in part to 
some of the ^Supreme Coturt decisions already mentioned, the attempt was " 
.unsuccessful. A decision in the Bakke case cannot appropriately be made 
* ' without taking this history irrtp account. , ^ ^ 

■? r.- J ■■ ■ 

*Thb article, which appesrid 1p Uie J^uaiy/l^bniaiy i^ue of UuljQA/er Magazine (r«prmt«d here with pennission), 
b adapted fcdin a chapter in Kenneth TolletV recent book^ Beyond Desegregation^ Urgent Issuer in the Education of 
hftnoritie*, © 19?£ by the Colte^e Entrance Examination Boaid^ New York City. 
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The white msyority group in this society rias 
been unjustly enriched and ajdvantaged for 
morje thah 300 years at^t^^e expen&e;^and to 
the injury pf blacks and other' oppressed 
minorities. "Prindples of e^quity^ justice .an^ 
morality require that when one ha^ be^n 
unjustly enriched at the expense and tp the , 
injury 'of another^ he sftould make restitu- 
tion to the injured party. Providing jrestitu- 
tion' to those who have beeii'^^njured by- 
gross deprivations .and oppression is not 
'^preferential treatment" oi>\*reverse discrimi- 
nation" but compensatory aadstance and the* 
reversal of discrimination. 

The participation of bl3l:k& and other minor* 
ity groups in higher education, particularly 
in graduate and professional schools^ has 
been substantially increased or ifnproved by 
Special minority adtnissiQns programs. ^ 
these programs are discontinued, the admis- 
sion of. blacks and other. minorities into 
graduate and professional schooU will be 
terribly curtailed. Blacks' acces^fo .^and dis- 
tribution in a br9ad cross-secti^ of institu- 
tions >wilt be impaired by eliminating thes^ 
programs. Black and^oUier ethnic studies 
programs will be broqght into some ques- 
tion. Predominantly black colleges and univ 
versities, particularly their graduate and pro* 
fessional schools, wiU be threatened. The 
entire affirmative actitfn program will be 
etishrouded in doubt and uncertainty. 

No matter . how much one may disagree 
ab<5ut the proper interpretation and applica- 
* tion of the relevant abstract principles to' 
this controversy^ if the programs are not 
upheld^ if Bckke is not reversed^ the forward 
progress of blacks and other similarly situ- 
ated minorities will be severely stymied. 
Indeed, I maintain th^t the affirmance of 
Bakke would .mean the reversal of a^trma' 
tive action; it would . be an%officially sanc-^ 
tioned signal to turn gainst blacks in this 
country, *^ 

What I propose to do, here is^^briefly revie^w 
JSakke and similar related cases; state their 
impl]|ations for the higher education of mi- 
norities; defend ^p^cial minority admissions 
programs; and argue that opposition to such 
programs probably conceals hostility to 
blacks. 



Special minority ai^missions ^ prdgrams are« 
under attack. -J^en recent ' court <gses have 
challenged their legality. The chall^ges hav^ 
thrown a storm cloud over the affirmative 
action concept in employment. The deci- 
sions in both the edt^cation and employment 
areas are uneven* Overall, blacks and other 
minorities have exp^ri^ced education ad- 
vances that are now threatened considerably 
by some ol this litigation. Special minority 
admissions prograi^ and affimati^^ action 
can be defended. OppositK>h to special mi- 
nority admissions programs and affirmative 
action is aniiljlack. 

I am amazed at the upsurge of interest in 
merit and racial^eutcality. This -interest ab- 
' hors any classification or regulation based on 
race or sex. Where were ^the present holders 
of this interest for the past 300 years? ^ 

The first court case to capture 'widespread 
interest in special minoritj^jcadmissions pro- 
grams was DeFuni& u. Odegaard in 1973. In 
that case, the Washington State Supreme 
Court, applying th^ "compelling state inter- 
est" tests, upheld the special admissions poli- 
cies of the University of Washington^ School 
of Law. The court maintained that The con-, 
sideration of racial or 'ethnic background as 
a fa<ttor in the selection of students did not 
violate the equal protection clause of the 
state and federal constitutions, notwith* 
standing '^that white applicants with higher 
test scores were rejected. The U.S. Supreme 
Court determined in 1974 not to review the 
case on its merits because it had become 
' mootr^)eFunis, the person who brought the 
suit, was' about i6 graduate from law school 



In Stewart y. New York University, in 1976 
a white female dainied she was not admitted 
to a private school because of racial discrimi 
nation. The court held that 42 U.S.C 
§ 1981, which was a part of the 1866 Civil 
Rights Act, protected whites as well as mi 
nprities, but dismissed plaintiff's, complaint 
because she failed « to show she ^as denied 
admission solely due to her race arid because 
she did not show substantial federal funding. 
Another white female lost such a suit against 
the University of Arkansas Law School Jn 
1975 because she failed to prove that she 
would have been jcgepfed in the absence of 
the special admissions program. Another 
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Toledo lost sad^ y\ eilit "in 19'/6 on/ the 
gzouncji^ that schoois\ ac^^pot' Festrictdcl to 
p*urely ac^emic ^t^danjs in their wmis-^ 
sions proc^ures^ ' ^ 

Still another whit? f^tt^^e lost ah ^mission 
case in 1975 in North ^arolina/ l^e court-J 
here decided that noi vonly nunybrity and 
poverty statuses legitimately weiD$ relevant, 
but also stat^ residency ^ and offspring of' 
alumni statuses in the admisstori process. 
The consideration of ^poVcrfy 4^d race was 

* given to extend^ not deny, a penefit. Thus, 
only the rational basis ^est amiied, not the 
strict scrutiny standard. Spedal concern for 
minorities and the poor m$ a legitimate 
interest and the admission program was ra- 
tionally related to* or fervM,^ that interest. 

* Preference for residents ™s considered rea- 
sonable since the school Tiwas state-stap|iorte(^^^ 
Since alumni provided /ubstantial support 
for the school, it was lemtimate to give their^ 
children, special consideration. 

A "50,;50 white*non\^ite^ ratio %vas struck 
down in Hupart vf Board of HfgHer Educa- 
tion of arif ofN^ York in 1976.* The 
school also-failed tp "follow its own Regula- 
tions. Targeting a pefihite amount of unan* 
cial aid for minority student was 'stru^ 
down in th^ Geo^etown L^w School case in 
1976^ i^ec^se the court determined that 
fmancial' need was not peculiar ta minorities 
and that financial assistance should be grant- 
ed to whoever demonstrated need. -Sixty 
percent of. scholarship funds were aUocaJ^ 
to minority law students, although they 
made up only 11 percent "of the student_ 
body.%Nevertheless, the court conceded the 
school might have to deviate firom tradition- 
al admissfen pro<Jedures' because of cultural 
and social factors that had a negative Impact 
on mii^orities. * 

In still another Nfew Yorjc case in 1976, the 
court of appeals^ ^applying the ''subs^ntial 
interest" test, held that V^verse discnmina- 
tion" may be constitutional if no ^'nonracial 
or less ^ objectionable racial^' classiffcation 
wOuld acciompiish the same gods. Neverthe* 
less, the court did not make a full determi* 
nation op tiie merits because Al^vy^ the 
complainant, did not prove that tie would 
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special admissions program. 

The ^bove cases ?et the stage for the "Bakke 
C^e- A number of points should be noted. 

^ First; quite-a few white females have chal- 
lenged' special minority admissions programs. ' 
Thi< confirms my adumbration at the 1973 
American Council on Education tiS^eting 
that the feminist movement and^lhe black 
civil*right^ struggle mi^t unfortunately be 
on a collision course. Second, white com- 

"plainahts should be required to show, injury^ 
by these programs, and that is not easy to 
do. Third, it is critically important to deter- 
mine 'whetheD minority participation in grad- 
uate and ptofessional education can be main* 
tained or expanded without taking ttjcelnto 
account. - 

The Bakke case i^ very troubling on the last 
two points. Although the superior court 
(trial) found that the University of Cali- 
fomia-Bavis Medical School*^ special admis- 
sions program was unconstitutional because 
race was considered in the aflmission proc- 
ess, it held Bakke was r&i entiUed to relief ^ 
because he failed to prove that he would; 
have been admitted ^exe it not' for the 
program. Hawever? the California Supreme 

' Court held that the burden of proof was on 
the University of California to establish that^ 
Bakke would not have been admitted even 
in the absence o( a special minority admis- 
sions program. The evidence iS very scant on 
this matter, and the issue is ii^fject stipu- 
lated away. However^ the California Supreme 7 
Court did a^pfy the ''compelling stat§ inter 
est** test and required the school to show 
that no less' objectionable alternative was 

'available to increase- minority enrollment in , 
the medical school. I submit ttjere clearly 4fi 
not such an available alternative which 
means that^ a refusal to appfiove such prov 
grams is, in effect, to oppose the maintain* 
ing and ^panding of* minority" presence in Fn. 
the profession^. , ■ 

It may be useful to turn now to a 'discussion 
of the^ implicatioiis of the fia^^e case, partic* 
utarly for legal education and the bar- It is 
noteworthy that the deans of the four pub- 
licly ' supported law schools in the state of 
California filed an amicus curiae brief in 
which they urged the U.S.^upreme Court to 
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Court of California so th^t the issue could 
be authoritatively resolved upon its merits. 
They note that blades make up barely . 1 
percent of^ the legal profession, although 
they constimite more than 11 percent t)f the 
populations i would add that, in 1964-65* 
black law Wudents constituted 1.3 piercent 
of ttie entire law studerft enrollment that 
year/ In 1974-75, 10 years later, "in large 
D3n due to special minority admissions pro- 
^^'''^Hms, the percentage had risen to nearly 5. 
f The dean? say at page 27 of their brief: "If 
there is a race-blind method of selection in a 
unitary program .that will select out a mean- 
ingful number of p^ons from a relatively 
%mall grojup of minority applicants in compe- 
tition with a much larger group bf v^hites, 
we do not know what is is/' 



Ized tests, including the Scholastic Aptitude. 
Test, LSAT and MCAT. These .discussions 
are necessary for the self-esteem of blacks. 
Our scores just do not look goad. Ho\ifeV^r, 
some time ago I v^ote .that tests^ and other 
norms developed by the dominant ^hite 
society will reflect and confirm their values 
and evolved skills. Cart there really be a 
serious claim that they should be to the 
contrary? I could easily take some cheap 
shots atNtests, but as I used to^ say to my 
black lawNstudents, "Black English is lively, 
expressive and groovy, but I sj;iggest that 
you write your pleadings, coip'jpose your 
briefs and m^e your oral argumen ts in 
standard English. You are more likely to 
succeed that way/* We are going to have to 
work at improving our performance on these 
tests. 



This conclusion is reached after a fine-tuned 
analysis and^ comparison of the admission 
credentials of minority and non minority 
appUcants. 

I must confess that it is troubling for me to 
advance the argument here, because I do not 
like spreading further on the record^he gap 
between the admission credentials of blacks 
apd whites. I will not deny or falsify the 
facts, no matter how unpleasant or embar- 
rassing they ipay be. For example, the mean 
score of blacks on the Law School Apti^te 
Test (LSAT) is at least 100 points less than 
that of whites. Black Applicants for medical 
school in the 1977-78 academic year have 
mean scores on the verbal, quantitative and 
science parts of the Medical "Colleges Aptv 
tude Test (MCAT) that range from 102 to 
i27, points less than th&se ot^whije appli- 
cants. Although the gap is less,for tht>$e who 
ar& actually accepted, it is ^t|ll clear that if 
decisions were based primarily upon test 
scores, the size of the \j[hiie pool taken 
together with the average test-score compet- 
itive advantage of whites, would have prac- 
tically ehminated blacks from admission to 
medical schools last falL And those scores 
-are not atypical. Admissions based on appli- 
cants' grade-point averages in thMr under 
graduate work do not significantly change 
the picture. 

Now I could discuss — and I have disqussed 
— the social and cultufal bias of standard- 



Bakke and $tyond 



Some people feel that if we do not attack 
standardized tests relentlessly we will ^ be 
giving aid, comfort and corroboration to 
Arthur Jensen. W. G. Shockley, Richard 
^Hermstein and others who have questioned 
the innate intelligence of 'blacks. , My ap- 
proach to tests is like my approach to most 
issues involving blacks. I do, not automatical- 
ly deny data th'at adversely reflect upon 
blackSt I do check the data very carefully. If 
they prove true in some respects, I follow a 
course frequently, followed in law. I "confess 
and avoid." It is to be expected that because 
of the unequal history that ^blacks have 
experienced in this society, a dispropor- 
tionate number of us will deviate^from jvhite 
norms. I will say more about black history 
later. 

The Bakke case has already had a chilling 
effect jupon black enrollment in California 
law schools, according to a report^ in the 
ChroAicle of Higher Education. It is inevit- 
able that, in time, if it is not reversed, that 
will be the effect throughqut higher educa- 
tion. The latent and not so latent racism in 
this country ^iU jump out of the cracks in- 
the wall when it can be camouflaged pr 
justified on the pretext that the law of the 
land requires it. The separate -but-equal doc- 
trine would not \iiye been so detestable but 
for the fact that it gave a patina of spujHous 
even handedness to the ^blatant oppression 
an<i subjugation of blacks. Some may not 
realize lU but in answer to the claim that 
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segr^ation laws were designated to pppress 
'blacks, Justice Hdnry B- Brown wrote for 
the majority in O^e Plessy-Fet^son case that 
Jaws must * be "reasonable - - - enatted in ^ 
good faith , . . for the promotion of the pub- 
lic good, and not for the annoyance of 
oppression of a particular class." Opponents 
of affirmative action ^d special minority 
admissions programs like to refer to and 
* focus upon the color-blind rhetorical dicta in 
'Justice John M. Harlan*s dissent in Plessy- 
Ferguson, The key thing to focus upon in 
that dissent is Justice Harlan's recognition 
that "equal** in the separate doctrine was'a^ 
thin disguise tot degrading^ and treating 
blacks as inferiors. 

In 411 ^candor I* must confess that I am 
pro'black, I am deeply committed to meet- 
Zing the needs and aspirations and to over- 
coming the racist oppression of blacks. 
Moreover^ suppositious talk about tolor- 
'blindness and m^t strikes me as less than 
thinly disguised hostility to blacks. If oppo- 
^ sttion to special minority admissions pro- 
grams does not disguise hostility to blacks^ 
then certainly it discloses a lack df serious- 
ness about facilitating a significant increase 
in blacks* access to graduate and pro&mpnal 
schools. 

I recognize that no matter how stron^y we 
might feel on these issues one way or anoth- 
er» we are bound to attempt to engage in a 
rational discourse. Decisions and reasons 
need not always be rationalizations of preju- 
dices and self-interest» although' they fre- 
quently are. Yet, it is obvious that if one 
understands how a given position or propo- 
sition will serve his personal interest'or those 
interests with which he closely identifies^ he ^ 
T-f****!^! ^ tend strongly to favor arguments that 
support that^osition or proposition; Chaim 
Perelman has' noted "that good reasons a^e 
always relative to an audience which appre* 
ciates them as such/* Thus^ our analysis and 
interpretation of special minority admissions 
programs will be influen^gd* more qf less, by 
our perception of thelmpai^t x>f Bakke upon 
the interests and values 4fe Hold dejr. Sureiy 
we know that it' is rare for^ important 
decision not to have conflictmg relevant 
principles and values. NeverUieless, we must 
face the results and consequences of the 
decision forthrightly and squarely. ^ 



Special ^minority admissions programs are 
definitely needed and are in the intetest of 
blacks. Moreover, a decision in favor of the 
University of California Board of Regents in 
Bakke will not produce the sam^ effects as 
Ples^ V, Ferguson, because blacks do not 
have the power to .inflict the lype of injury 
upon whites that whites were authori2ed to 
inflict upon blacks by Plessy*s fraudulent 
se^arate-but-equal doq^me. 

Specia^ minority admissioris programs will 
cause minimal injury to whites. Even ^tti^ 
special admissions programs, minorities will 
continue to be a small percentage of the 
entering graduate and professional classes 
acr'pss the country. More, students are ex- 
cluded because of other forms of perference 
(e.g., Ijjiose favoring children of influential 
legislators and alumni) than by special ad- 
missions programs. Moreover, the standing or 
injury problem in Bakke is not just a proce- 
dural technicality. Bakke is really not enti*^ 
tied to relief unless he can prove ttiat he 
would have been admitted if there had not 
been a special minority admissions program. 
The comparatively liiuited scale of most 
minority admissions progmms Should make 
* proof of personal injury/ very difficult in 
practically all cases.. 

Legal Defense. I shoulc now like to turn to a 
legal defense of special minority admissions 
programs. My defense will entail sorte his- 
torical exe^sis. 

The need and desirability of expanding mi- 
nority group participation in graduate and j 
professional education can hardly be contest^ I 
ed. It is also difficult to challenge whether 
this expansion can take place without special 
programs and effolrts, includinglRffirmative 
actiem^d minority admissions. However^ in 
dealing with this problem, provisions of the 
U.S. Constitution and other legal rflaterials^ 
together with certain fundamental principles 
of legal analysis and exegesis^ mxist be taken 
into account. 

Three overlapping anil interrelated constitu* 
tional arguments can be made in support' of 
special minority admissions programs* One: 
the Civil War and Reconstruction Civil 
Rights Acts, when construed together and 
structurally, lead to^he conclusion that they 
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* the law, but also connotes^omething ^at is 
good and ethically proper. Thus^ the very usa 
of kuch terms '^consciously or unconscious- 

/ ly . , . by [the] interplay between emotive 
and descriQ.tive meaning^' redirects people's 
attitudes. 

Unfortunately the very use of the term 
"preferential" tends to invoke a n^egative 
emotional reaction which creates a hostile 
attitude toward preferring any individual oi; 
group over another — particularly in a society 
which professes egalitarianism. This problem 
is especially troublesome in the context of 
admission to college, since public and educa- 
tional policy purports to advance "open 
^admission or access" to and merit in college 
.today. 

Moreover, as has been argued by critic^ of the 
Warren Court, proper admission criteria^ as 
well as legal principles for decision making 
should be "neutral." Neutrality is largely an 
iUusion in both instances. Value choices are 
inescapable, both in formulating legal con^ 
cepts and principles and in decision maJdng. 
LegaT analysis — and for that matter public 
' debate over any issue ■ — can be advanced 
rationally and fairly only when value cholines 
and emotive connotations are brought to the 
surface. Even when this desirable state of 
disputation and communication is reached, 
persuasive arguments always seem to be the 
function of an audience that appreciates ot is 
sensitive to the values advanced* In most 
contexts, very few would object to prefering 
law-abiding citizens over lawbreakers. For 
more than 3P0 years the majority of Ameri* 
cans have had very littie difficulty with 
preferring whites over btacksi THus, it i$ the 
attitude of the majority group toward a 
minority group that will determine its reao 
tion to compensatory treatment of the latter. 



were adopted and enacte;d, primarily f^^the ' 
benefit of blacks (fireedm^); also, they can 
be used for/the benefit of other discrete, 
insular^ dlV^yantaged minorities simSatly sit^ 
uated as blacks; and they con be used for- 
mally and incidentaUy for the benefit of any 
group subjected to invidious discrimination. 
Thus, the primary and secondary purposes 
of these laws not only prohibit disciicnina- 
tion against these groups, but also impose an 
^ affirmative duty upon states to establish and 
secure equity and justice to these groups^. 
The primary and secondary purports take 
priority over the formal and incidental pur- 
poses of these laws. 

Two: although the equal protection clause 
of the 14th Amend?Eient may make a clas- 
sification based upon race suspect, and thus 
subject to rigorous critical scrutiny, when a 
compelling legitimate state interest is secured 
by the classification ^ it will be constitution- 
.al. ^ 

* 

Tliree: the majority may constitutionally 
discriminate against itself Professor John 
Hart Ely in his 1974, University of Chicagq 
Law Review article, *^The Constitutionality ^ 
of Reverse Racial \)iscrimination>" has stated 
this position in th^ following terms: "Re- 
gardless of whettier it is wise or unwise, it is 
not 'suspect' in a constitutional sense for a 
majority, any majority, to discriminate 
^agaipst itsdf.'' This means a minority special 

* admissions program needs only to pass the 
"rational feasis" test of constitutionality. 

Before setting forth the arguments of the 
above three propositions in support^f specif 
minority admissions programs, two general 
observation^ must be made a'bout the conte%^ 
tual constraints, upon the explication and 
^terpretation of legal principles. 

First, legal Concepts and propositions are 
value- and rhetoric-laden. They have the 
qualities of what C. L. Stevenson has labeled 
as "persuasiye ^ definitions/' In his book» 
Ethics and Language, Stevenson writes about 
such definitions' "In any 'persyasive defmi- 

* tion' the term defined is a famtliio'onej whose 
meaning is both descriptive and strongly 
emotive," For example, whenever **right'' is 
used in the law» it not only denotes some 
claim recognized and pr^umabl^ en forced by 
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Second^ an<l related to what has already been 
sak], all laws in a sense discriminate or make 
distinctions^ They create (fTassifications, and 
clas^fications» just as conceptions^ if they are 
meaningful and minimally ambiguous and * 
vague, include some things an^ exclude other 
things. This is Uie reason why the Constitu- 
tion condemns invidious discrimination or 
classification, not discrimination or classifica^ 
tion per*se. Furthermore, it does not follow 
from this that all racial classifications are 



necessarily invidious. What i3xe draffei^ of the 
13th, 14th and 15th ^Ahi^pdmerits weie pri- 
marily conc^ed with Was invidibus discrimi^ 
nation against fireecfinen Qr btecka* They were 
a1;temE>titfg to prevent -the ^^^ptment and 
enforcement of laws and Q^d0q,e&'l^at wouTd 
denigrate the position of l^cks. Thje black. 
codesL and ^ther oppressive activities of the 
* Confederate fStates after the Civil War not 
only dei^gialed the positions of blacks, but 
also destroyed the lives and property of many 
blacks. The historical mistreatment of blacks 
and other minorily groups supports the prop* 
odtton i^at opposition to special minority 
admissions programs really provides an excuse / 
for expressing ah ill will and hostilil^ towani^- 
blacks that already exists. 

The Reconstruction Amendments wereradopt* 
ed primarily for the benefit of blacks (fireed- 
men). This does not mean that "all Reconstruc- 
tion laws were only for the benefit of blacks 
or that specific provisions were not primarily 
,for the benefit of all. What it does mean is 
that at the cehter of the problems and 
mischief that the Reconstruction laws were 
designed to correct were blaclcs and their sad 
pli^t r 



^The 13th Amendment freed the^staves. The 
IKivil Rights Act of 1866 ^tendef citizenship 
to blacks, th^ right to make contracts* to hold 
and enjoy property^ toWrve as witnesses* and 
to enjoy the equal bene&ts of all laws. It alsQ 
provided criminal sanctions for viola^g these 
rights, * 

"i 

Except for formally freeing blacks* the 13th 
Amendment and the 1866 Civil Rights Act 
remained practically dormant* as far as the 
welfare of blacks was concerned* until 102 
years later when the Supreme CoxStt held, in 
Jones a Alfred K Mayer Co., 392 U.S. 409 
(1968)* that the amendment empowered Con- 
gress in th$ 1^66 Act to prohibit private- 
individuals &om discriminating .againsL blacks 
in the sale of property. The Court maiiffcained 
that Congress couJd eriact any legislatipn 
appropriate for "abolishing all badges^ and 
incidents of slavery.^' Obviously, thiSiline of 
analysis supports not only reversing discrimi- 
nation (special admissioite programs) but also^ 
most certainly, uhrmative action programs/ 

Some lingering doubts about the constitution* 



^ alil^ of 'the 1866 Civil Rights Act resulted in 
the j>roposaH adoption and ratification of the 
i4th Amendrpnt. The first senten9e pf this 
am^dment^vefruled the infamous \Pred 
^ Scott 4i^cision and made blacks citizens of the 
United States and of the states wherein thfey 
resided. It prohibited abridging ^tbe privileges 

^ and .immunities of citizens of the . United 
Stat^, depriving any person of due process of 
law and denying any person tb? equal protec- 
tion .of the laws. Althoui^ the privileges and 
immunities clause was made practically mean- 
ingless in the Slaughterhouse cases. Justice 
Samuel Miller in the course of his opinion 
stated that be doubted whether any discriiai- 
liation directed against a 'group other than 
"Negroes as a dass or on account of their 
race/ will ever be held to come within the 
puiyiew of [the equal protection clause] He 
further stated "that the "pervading purpose" 
of the 13th, 14di and 15th Amendments was 
to .secure the ."freedom of the slave race" and 
to protect them "from the oppressions of 
those who had formerly ex^cised unlimited ' 
i dominion overhim.*' 

r 

d^all the provisions of the 14th Amendment, 
the due process clause is least amenable to ^' 
pro4>lack interpretation. However* although it 
is relevant to t^e admission, pqrocess, it really 
does not raise a high hurdle to special 
minority admissions. 

The'^lSth Amendment was almost* if not 
completely, concerned with protecting the 
right of bla<Sks to vote. It prohibited abridging 
the right to vote "on account of race* color or 
previous condition of servitude." The Latin" 
maxim of construction* noscitur a sociis^ 
makes clear that the 15th Amendment was 
primarily, if not entirely, for the bene&t of 
blacks. It means that words are known firom 
their accompanying words, llius, general and 
specific words capable of analogous meaning* 
when associated together^ take on meaning 
&om each other such that general words are 
restricted to a sense analogous to the less 
general words. ^"Previous condition of servi- 
tude" is less general than '*race" and "color/' 
Foi; all practical purposes, at the time of the 
^adoption 6i the 15th Amendment only blacks 
had experienced a previous condition of 
Servitude. 

In addition to the 1866 Ovii Rights Act, six 
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other actii were enacted by Congress between 
^ 1866^and 1875 that could be qhaiacteriz^ as , 

S*^vil rights acts. In 1867, Congress made the 
^establishment of government in Confed- 
erate States conditional upon the ratification 
of new state constitutions <ie!e- 
gates elected by dtizens ^^of wfi^^er race, 
color or previous condition," Two -more Civil 
Rights Acts w^ enacts in 1866 and 1Q67 
to prei^nt*.8. return to slayeiy in different 
disguises* One ^ act prevented and punished 

* kidnapmng; the other abolished and prohib- 
ited forolyer the system of peonage. In I860, 
Congress enacted the Enforcement Act which 
was amended in 1871. Hus act provided both 
civil and ciiminal r^ef against ibose who^ 

* flouted or circumvented the rights secured by 
the 14th' and 15th Amendments In 1871» 
Congress enacted ttiey^ti-Ku Kluz Elan Act 

ot^ to deal comprehensively with the 
.violen<^ of the Klan by prohibiting oonspira- 
, cies to obstruct justice^ to interfere with 
elections^ and to 'deny to any person equal' 
privileges and unmunities. The seventhj^jj^ 
fmal CivB Ri^ts Act of 1875 py<SfiIBfted 
discrimination on the basis of race or color in 
inns, pubHc jConveyances on land or water, ihe 
theater and other places of amusement 

This brief review of the Reconstruction 
Amendments and Civil Rights Acts is mOst 
important to make credible the contention 
that Con^esSf in proposing the amendments 
and in enacting the acts/ was preoccupied 
with the rights and interests of blacks. Struc- 
tural analysis of these legal materials paeans 
that when they are ail considered together 
they require a pro*black interpretation strong- 
er than aAy sin^e amendment or act alone 
niay dictate. This is an example of the 
modified Euclidean axiom that the whole 
^ may be greater than the sum of the parts. 

Constitutional Issues, Tbere are three major 
co;istitutional issues posed by race-cqnsciou^ 
admissioits programs. Ihe first is whether 
mcial classtlications are per se invalid. The 
second is Tyhcther they can withstand the 
strict scrutiny and compelling state interest 
test that is appUed when dassifications are 
based upon suspect classifications such 'as race 
or touch ftmdamental rights such as travet. 
The third is whether in some tpeci^ situa- 
tions'; raceK:onscious classificatiojis need only' 
meet the '^tional basis'' test. 

Bakke and Beyond 



Raci^ classifications - are jiot invalid per se. 
Racial classifications have been resorted to in 
order to remedy racial discrimination in both' 
public'School desegregation and* pubUc- 
employi;tient cases. Busing amd considerations 
of r;u;ial balance and proportion were upheld 
in 1971 » in Swarm v: Board of EducaHon. 
^ Strict numerical quotas and ratios in Hiring 
minorities have been decreed^or approved by 
lower federal courts without. the disapproval 
of the U.S- Supreme Court. 

Clearly, where injuries and injustices have 
be^n inflicted on the basis of race^ race 
cannot be totally disregarded in compensating 
-for or correcting them. The U.S* Supreme 
Court has not "^eld tliat racial classifications 
are invaHc{>^er se. The Court^ has simply held 
that legistafibn and state action based upon 
racial clbssifif^ations cany a very heavy burden ' 
of justification, which must withstand the 
most rigorous scrutiny. Hiis means the classi- 
fication must be proved "necfessary to the 
accomplishment of some permissible ^ state 
objective^ independent of the racial discrimi- 
nafion which it was the object of the 14th 
Amenclment to eliminate." This means the 
classification must be proved "necessary to 
promote a compelling governmental interest." 

The reversal of discrimination i^ a compelling 
' interest. The Supreme Court Jias not cjearly 
articulated what is meant by a compelling 
governmental interest. In the ^ucational con- 
Jbext» a strong argument could be made for the 
proposition that intention is a compelling 
governmental Interest. t 

ThuSt special minority admissions programs 
. should not beTcharacterized as **r^erse dis- 
crimination/' but as the **reversal of discrim- 
ination." The Washington Supreme Court in 
DeFunis fotmd that the state had a compel- 
ling ^te interest in correcting the tmderrep* 
resentation of minorities in taw schools and 
thus in the legal profession. Minorities are ' 
grossly tmderrepresented throughout higher 
education, but particular^ in graduate and 
professional schools. Professor Ely wntes: *^If 
we are to have even a chance of curing our 
spci^ty of the sickness of racism we will i^eed 
a lot more black professionals. And whatever 
^ the complex of reasons^ it seems we will not 
*^ get them in the foraeeable future unless we 
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take blackness into account and weigh it 
positively when we allocate opportunities/* 

Benign racial classifications are not always 
necessarily suspect Although supporters of 
special minori^ admissions programs usually 
believe that the "suspect classification" and 
'^compelling state interest** tests apply, two 
closely related arguments can be made in 
support of applying the conventiontid equal- 
protection analysis to benign racial, dassifica- ^ 
tions. The conventional test requires only a 
rational relationship between the classifica- 
tion and a legitimate governmental interest 

First, if blacks and other similarly situated* 
tninorities aire considered as the pri^iar^'and 
secondary beneficiaries of the Reconstruction 
/Amendments, including, of course, the equal * 
^protection clau^, then racial classifications 
clearly designed to benefit theiy would not 
violate the^^equal protection of the laws. 
Although on a number of occasioils it might 
be difficult to determine whether a racial 
classification is clearly designed to benefit a 
minori^^ that is not the situation with special 
n^inori^ admissions programs. They are de- 
signed to expend minoH^-group access to 
gradu^ and professional education. 



Second, the equal protection requirement 
obviously is designed to protect discrete, 
insular, disadvantaged minorities from exploi- 
tation and oppression by the majority. How- 
ever, If a* majority wishes to disadvantage 
itself in order to conect past and present 
injustices perpetrated against a minority, then 
the equal protection clause ^should not he a 
bar* to this legitimate state interest and goal. 



Much has already been said to substantiate 
the claim* that opposition to affirmative 
action conceals hostility to blacks. However, 
sometimes things are done that hurt affiima- 
^ve action perhaps unintentionally. An exam* 
'pie is the March 18, 1977^ New York Times 
story of an interview with Joseph A. Califano, 
Secretary of the Department of Health, Edu* 
cation and Welfare* The title of flie story was» 
''Califano Says Quotas Are Nece^ary to 
Reduce Bias in Jobs and Schools,'* Yet 
nowhere in the story or interview did Califano 
^use the word "quota." A storm of protest 
arose and Califano later retracted his sound. 



strong statements on affirmative action be- 
cause of that misleadW headline. 

Frequently in conversations, and by implica' 
tion in articles and news stories, affirmative 
action and special mlnori^ admissions pro- 
grams are discussed^^ if unqualified employ- 
.ees are hired 9r incompetent students are 
admitted. Nothing could be further from the 
truth. - * 

The recent Gallup Poll» which reports opposi--^ 
tion even by blacks to affirmative action and V 
special minori^ admissions programs, reflects ^ 
the way the issue has been publicized in the '^^ 
media- If' ' media talk is constantly of 
"quotas," '^reverse discrimination,*' and color- 
blindness in the abstract, then it is natural for 
there to be considerable.opposition. "Goals** J; 
should be used in place of "quotas**; "reversal ijil^ 
of discrimination" in place of 'Averse dis- 
crimination**; and "color-conscious correc- 
tion** of color-biased injuries in place of 
"colQr-blindness." 

Few people familiar with the basic facts in 
this area believe one can deal e^ctively with 
minori^^roup access to graduate and partic- 
ularly professional schools without taking 
rade into account. Special admisdon of cer- 
t^n minorities is necessary in order to correct 
th^ir undenepresentation in those schools. 
This conection will help accomplish the 
compelling state interest of integration (rever- 
sal of discrimination) and approximate pro- 
portional representation in the professional 
classes. 

itesistance to these olijectives is largely a 
vestige of racism. The constitutional barriers 
to them are more apparent than real.. The 
RecoMfcfuctaon Amendments and Civil Ri^ts 
Acts^ere primarily and secondarily for the 
, benefit of^ respectively, blacks and other 
discrete, disadvantaged minorities, similarly 
situated* 

If rac^^ is^ regarded as a suspect classification 
requiring rigorous scrutiny in preferential 
admi^pn programs, it is necessary toaccom* 
plish Ui*^ compelling state interest of integra- 
tion and approximately proportional minori^ 
participation in graduate and professional 
education* 
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Once it is determined that the racial classifica- 
tion is ^enign, it can be argued that the 
rational-basis test of constitutionality und^ 
the due process and equal protection clauses 
is applicable, which means there only need be 
a rational relationship between the classifica- 
tion and a legitimate goyemmental interest or 
objective. 

Antidiscrimination laws have moved &om a 
process brientation to a result orientation. 
This parallels the movement in school litiga- 
tion from desegregation to integration* Clear- 
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ing away arbitrary racial barriers, although 
necessary, was not sufficient to do justice to 
blacks and other oppres^d minorities. More 
and more there has beeia an insistence upon 
results. Therefore, programs of affirmative 
action and minority preferential admissiohs 
have been instituted. 

Logically and practically it could not reason- 
ably be expected that wrongs that have their 
sourc^in invidious racial classifications could 
be corrected and compensated for without 
benignly taking race into account 
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mONESOAY, APRfL 26, 197B 



8:00 a.m. 

^S:30- 10:fSa.m, 



10: f^.m. 

10:30a.m. - 12:30p.m. 



12:30- 2:00 p,m. 



2:00- 3:15 p,m. 
f 



3:30- 5:00p.m. 



5:00- 6:00p.m. 



^egistratton / 

THE BAKKE CASE: PAST, PRESENT AND FUTURE 

# Welcome 

V T. EDWARD HOLLANDER, ChanceUor, New Jersey, President, SHEEO 

# Introduction . ^ _ 

LOUIS RABJNEaU, Project Director, Inservice Education Program, ECS ' 

# Facts and Istues in the Bakke Case 

ROBERT B. McKay, Director", Justice Program of the Aspen Institute 

Commentators: HOWARD L. GREENBERGBR, Professor of Law, Directorof 

Foreign Law. Institutes, New York University School of Law 

LARRY LAVINSKY, N^w York City Attorney; author of 

^ amicus brief for Anti^Defamatjon League and others 

DREW S. 6aYS III, Assistant Attorney General, Civil Rights 

Division. U.S. Department of Justice « . . 

* * ■ ■ 

Coffee Break » ^ 

# FROM DISCRIMINATION TO AFFIRMATJVE ACTtON ' 
Moderator; JAMES A. NORTON, Chancellor, QWo, ■ 

Historical Review: BENJAMIN PaYTON, Pre'^am Officer, Education and 
Research, Fofd Foundation- 



Commentators: 
Medicine: 

Law: ^ 

Undergra dilate 
Studies^ 



JAMES CURTIS, M.D.. Associate Dean, Cornell University 
Medical College ^ * * 

MILLARD RUUD, Executive Director, Associatictti of 
- American Law Schools # ^ ' ' 

KENNETH S. TOLLETT, Director, Institute for the Study of 
Educational PbUcy, Howard University 



Luncheon ^ ' * 

' Moderator: ELOISE TURNER, Executive Secretary, ^District of Columbia 
H Commission on Postsecondafy Education, Chief - D.C. State 
Educational Services Divisibnt Office of State Agency Affairs ' 

• TOWARD A FA\A f ND SENSIBLE ADMISSIONS POLICY 

Speaker: PETER J. LlACOURAS.Dean and Professor of C^aw, Temple 
University School of Law, Philadelphia 



lecondary Education 



• Vesting^ what can and cannot be dqne 

Moderator: RICHARD M. MILLARD, Director. ^ 
Department, ECS 

. Commentators. ROY FORBES, Dire<4or, National Assessment of Educational 
Progress 

WINTON MANNING, Senior Vice President.for Development and 
Research, Educational Testing Service 

• WHAT THE FUTURE HOLDS 

Chairman E. T. DUl^LAP, Chanceifor, Oklahoma ^ 

Moderator: FRANCIS KEPPEL. Director, Aspen Institute Program in Education 
■ for a Changing Society. Senior Lecturer for Educational Practice, 
Harvard Graduate School of Education 

Commentators^ WARREN HILL, Executive Director. Education Commission of the 
States - ^* 

JACK PELTASON, President, American Council on Education 

• Social Hour ' ' £ 

Host: RpBERT GALE, PresidCQt. Association of governing Boards of Universities 
and Colleges ■ . . t 
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Syllabus 



REGENTS OF THE UNIVERSITY OF CALIFORNIA v. 

BAKKE , - 

CERTIORARI TO THE SUPREME Cj5uRT OF CALIFOBNIA 

* 

No. 7ft-Sn. Argued Octob^sr 12, 1977— Decided June 28, ,197*1 

The Medical School of 'the TJniverai*? of California at Da^jis (herein^tet 
Bavis) jiad two admissions programs for the enterinf^ class oriOt) 

' sUulents^the regular admi^ons program and the special admissions 
program. ' Under the i^gut^.procedure, candidates whose overalf under- 
gmduate grade point averages feU below 2.5 on a sfale of 4!0,wei% * 
summaril]^ rejected. About on^out of six applicants was then given 
, ' an inter\Tew, following whith he was rated on a scale of 1 to 100 by 
each of the committee members p^'e in 1973 and six m 1974) , his rating 
beingj^'based on the interviewed' summaries, his overall grade point 

> average^ his science courses gra4e point average, atd his Medical College 
A'dmi^ions Test (MCAT) scores, letters of recommendation, ^tmcur- 
ricular activitiesy^pd other biogra|4iicaI data, all of which result^ in-^ 
total "bench ma rlfi-^corc." The f;ill admission^ c<Wnittee^^g^madc . 
offers of admissi<^~on fUe £asis of their review of the appnckiit's file 
and his score, considering aiid feting upon applications ad they were^ 

*, received. The committee chairman was responsible for placing names ^ 
on th^waiting list and had 'disci^tton to include per^s with, "special 

^" Bkills^' A eeparate_comiiiittee, a ma]oriiy\o^jffh6!ltt ^^ere membeis of 
minority groups, operatedt^the speciaf admissions program. Th^ 1973 
and 1974 application forms * respectiv^y, a^^^ candjjjafes ^irhether they 
mhe(^ to be considered as "economically and/or educationally dis- 
-advantaged*' appli^Aints a»id^embers of a "minority group" |blaeks, 
Chicanes, Asians, American IndiansV If an aj^jQ^Ucant of & minority ' 

^ group was found to be ''disadvanta^ " he would be rated in a mnner 
fflmilar to the -one- employed,|iy the getieral ^cblaissbns committee. 

- Special candidates, however, did not bave to meet the 2.5 grade point 
cutoff and'twere not ranked against canilida^ in the generahadmis* 
sions process. About one-fifth of the special applicants were invited for 
* interviews in 1973 And^K74, following, which th^ were given bench 
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ihark scores, and the top choices were then gj^«to the gcncml admis- 
sions committee^ which could reject special mididates for failure to 
meet eout£6 requirements or^^other spcwfic dcficT^cies. Th^"speciar 
- committee continued to recommend candidates ^jtjl^I6 special admis* 



flkn sel^ions ^|^b^ made. During a fom^^yeair period 63 ciinority 
students were aoEitted to Davis under the special "program' asd 44 
mifler the general program. No* disadvantaged whites were admitted 
under the Bpom] program, though msmy applied, jlespondentj a white 
male^ appli&d to Davis ift 1973 and 197i, in both years being considered 
< orSy under the general admissions program. Tboti^ he tkd a 468 <nit 
of 500 score in Id73, he was rejected since no general applicants with 
scores less than 470 were being accepted after^respond^t^s application, ^ 
which was filed late' in the year, had been processed and comi^eted At 
that time four special admission flots were sttU unfilled /m 1974 re* 
spondent applied eddy,' and though he had a total scbre of,549 (^t of ' 
63b, he was again rejected. In neither >*ear wa^ his namW placed op the ^ 
dis(!nretianar>- Siting list. In both yedj^ speciali applicants were adnlitted 
with sigTitficantly -lower scores than respondents. After his second tejec* 
tion^ respond^t filed !his action ia state court' for mandatory injunc* 
tive and declarator relief to compel his admission to Davis, alleging 
that the special a<^i3sions program opemted to exclude- hiid on the 
* basis of hit race in violation of the Equal Proteeticn C^use of the , 
Fourteenth Amendnaent^ a provision of tfie Califomia^Cons^tution, and 
5 601 of Title VI of the Civil Rights Ad of 1964, wl^th pr^iyides, mterj 
^alutj tlyit.no person shall on the ground of mce orcolor^be ea^uded* 
frdm participating in any progra)B recei^g federal financial as^^nce.« 
Fe^toner cros^laimed for a dedaration itbat its special admissiops pro* 
gram was lawful. J%e trial court fomidt^t the special progrardoj^emted 
as a racial quota, because minority apt)licants in^that program were . 
^ rated only agamst one another, and IBjplaces in the dass of 100 wtre 
reserved for the^ D^lanhg that petitioner could not take mce"hito.. 
account in mal^^d&issions decisions, the program was held to violate 
the Federal anHBre Constitutions* aiid Title;„VI. Respondent's ad* 
mission wa^ libt^^ted, however, for lack of.proof that he would have 
beenadmitted'butforth^specialprograiii. TheC^iforniaSupreineQpurt, 
appl)iog^a strict-scrutiny standard^ concluded that the^apecial a^is^i 
' sions progmm was not the least intrusive means of achtevnig the gcals ^ 
of 4he admittedly compe|ing state interests of ^ integrating the medical 
-proteskm qnd mcreasing the nurdber of dolors willing to serve minor* 
pMitfSts. Without' ^ig^g on the state con^itution^I or federal 
.statutory grounds th^ court held thai, petitioner's special admissions 
pfUgnutt yio^tcd the ^tnaf Aotectfon Clause^ SSihce petitioner could 
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npt satiny its bt^en tn^^lemonBtrdting that respondent, absent the spe* 
cial jirogram^^ wolild.^at have 'l&eeij 'admitted, the court ordered Ms 
adfiS^ion'to Davjs. "/ / ' 

H«W;.The judgmeBt^below is afBnned insofar 03 it otders respondent's 
admission to Davis and invalidates petitioner^ social admissions pro- 
gram/but is reversed insofar as it prohibits petiti<nier frc^n'^ndng race- 
into itccount as a factor m its future admts^ion^ decisions^. 
IS CaL^d 34, 553 P. 2d 1152, afi^ed in part and rc|;^tse(Fin part. 
Mr. Justice PowEitL concluded: > ' 

L Title VI proscribes only those racial classificaUpns jt^at ^ould vio- 
late the Equal Proteciioa Clause if eQipIoyed'by a State or its agencies. 
Pp. 12-lS. ;* I ' ' \. 

^2, Racial and ethnic c|assificati(ms-of anysorf are inHerently j;uspeet 
^d call for the most exa^ing judicial scrutiny, j,While the ^oal of 
acmeving a diverse student body is , sufficiently compelling to jy^tify 
consideration of race in adniissions decisions under some circumstances, 
petitioner's special adm^issions pr^gram/'which foreclo^ consideration to 
^persons Fike respondent, is unnecessary to tiie achievem^t of this com* 
pelting goal and therefor^ invalid under the E^jual Protection Clause, 
Pp. 18-49, " . ' " . ' 

3, Since petitioner could not satisfy its burden of proving that respond-, 
ent would not have fceen admitted even. if there had been no special 
^admissfons program, he must be admitted,^ ^ ^4^^- , * 

Mb- Justice Bnj^ifAN, Mr. Justice Whiip,^Mr. Justice "Marshall,. 
, and Mr- Justice Blackhun c^Kided: ^ " ^ 

1, 'Title VI proscribes only trmse racial classifications that would vio= 
late the Equal Protection Clause if employed by a State or Qs agencies! , 
^ Pp. 4^1. . / , ^ ^ \ ^. 

^ 2, Racial classifications call for strict xndicial scrutiny, Nonethe|^»^'^ 
the purpose of overeoming subst^niial, chrbntc mmortty underrepr^senii- 
tion in the medicakprofes&ion is sufficiently import^int to ^justify, puetl* 
tioner'^ remedial of race, Hms, the' j^d|ttient bdow must be 
reversed in that it prohibits nijcM^om being used 4s a^factir-in uni\^ty 
admissions. Pp. 31-55. ' i '>'*^^*'* . ^ 

Mk. Ju&Ticfi Stevens, joinU by The dkjEi^/JtisTiCE, Mr. Justice 
Stewabt, and Mr. Jv^icb Rehnqui&t, being' qf^tfee view that whether 
race can ever be a factor in an' admissions j^li^.s^not j^n issue ber^; 
thai'Title Vi applies^ and tlmt' respond^t ^t^^^icxcluded from liavis 
in \^oLntion of Title VI, cohcurs in tbe'Couri% judgment insofar aB,it 
affirms the judg;ment.of'tho'court below 6rd4fMg:;respoiidcnt admitted.to r 
Itevis.' Pp.. 1-14. ' r ^5 I \ ' 
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BowELL^ J,,;, announced Courted judgment and filed, an; opinion 
expreesi^g views of the case, Parts HI-Aj and V-^C of which 
'A WHtTE^^ J,, 10.med; and in i'art?/ and y-u of wjncb uafiNNAN^ AIarshall, 
, ^ and BtA<^u», S3.i ^^AEHt4kf , Wurzx^ M^ieshall, .and Buck* 
^ KtOT^ .jrj^ filed an opi^^. c^curring in t£e judgment in part and dis- 
eenting in part WhiTc,, KIaii^hall, and Blacemun, JJ,, filed separate 
^ opintoQg. Stevens, S,, fif^ oii opthiou ^ncuning in the judgment h£ part 
and dissenting'^^part/m^bicb Bimo&ft, GL and Sibwaiet and Bbhn* 
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